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The Rights of Children Victims of Sexual Violence in
Indonesia's Criminal Justice System

Ika Dewi Sartika Saimima’

Introduction

Children are a vulnerable group and are often disadvantaged. In
Article 5 paragraph (3) of Law Number 39 of 1999 concerning Human
Rights, it is stated that "everyone belonging to a vulnerable group of
people has the right to receive more treatment and protection concerning
their specificity." As a person who has not matured physically, mentally,
or psychologically, children are often unable to voice their rights until
they end up being neglected, becoming victims of crime, being exploited
economically, and even sexually exploited. Sexual harassment and violence
are a serious threat to children. Serious treatment is needed for children
who experience violence and become victims of sexual abuse to avoid
becoming a second victim. From 2016 to 2020, the Indonesian Child
Protection Commission received complaints of 1171 cases of child victims
of sexual violence [3]. Details in the following table:

Child Protection

CHILD YEAR

PROTECTION TOTAL
CASE 2016 | 2017 | 2018 [ 2019 [ 2020

Children as a sexual

violence victim 192 188 182 190 419 1171

(Rape/Molestation)

Source: Indonesian Child Protection Commission, 2021

Based on these data, it can be seen that the number of cases of sexual
violence increased in 2020. Meanwhile, according to the end of 2020,
the National Commission for the Protection of Women [3] received 962
cases of sexual violence that occurred in the household. The cases of sexual
violence occurred in girls, which consisted of 51% cases of obscenity/incest/

' Faculty of Law, Bhayangkara Jakarta Raya University
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rape; 24% of cases of abuse, and the remaining 25% are a mixture of cases
such as trafficking, revocation of children's rights, kidnapping of children,
neglect and children not getting the right to vacation from school [3].

Children as a vulnerable group should have security in every activity.
The fact that the high number of girls who are victims of sexual violence
must receive special attention in handling their recovery. The child victims
of sexual violence have not only suffered physical injuries but also mental
wounds that must be treated and repaired to obtain justice [1].

The focus of this research is on children who are victims of criminal
acts of sexual violence. Children who are victims of sexual violence crimes
are the disadvantaged parties to get adequate attention regarding their
rights. Punishment with severe sanctions is considered a form of fulfilling
the needs of children who are victims of sexual violence. Another thing
that must be considered is that sexual violence is not regulated in detail
in Indonesian laws and regulations. Other obstacles are also encountered
in handling child victims of sexual violence, namely the workings and
perspectives of law enforcement officers, the non-integration of the
criminal law system with the recovery system, and a culture that blames
the victim [5].

Method

The method used in this paper is a normative juridical method.
Juridically, this paper looks at the laws and regulations, and legal provisions
that have the basic idea of providing legal protection for children who are
victims of sexual violence. The specification in this paper is descriptive-
analytical, which describes the social phenomenon of sexual violence that
occurs in children. Secondary data is the supporting data in this paper,
obtained through literature studies and document studies collected
through searching reports, as well as news presented on official websites [2].

Child protection-based legal approach

In the criminal justice system, children in conflict with the law
consist of children as perpetrators of criminal acts, children as witnesses
of a crime, and children as victims of criminal acts. The three groups of
children who conflict with the law should receive legal protection from
the state. One aspect of the protection that children need is the right to
obtain legal protection, because their interactions in social life, which
include being perpetrators of criminal acts, witnesses, and victims are a
predisposition for them to face the law [4].
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Indonesian children are given legal protection through the Child
Protection Act, the Witness, and Victim Protection Act, and the Child
Criminal Justice System Act. Meanwhile, children who are victims of
sexual violence are given protection through the provisions on sexual
violence in the Criminal Code, namely about rape and obscenity. The
limited types of sexual violence in the Criminal Code have resulted in
cases of sexual violence not being processed, including because they do not
contain articles on elements of threats or power relations [4].

Children as victims of sexual violence are often unable to do much
because they are afraid of threats or the sense of power possessed by the
perpetrator. To accommodate the perpetrators of acts of sexual violence
receive severe sanctions, other legal regulations are needed that can
complement the Criminal Code. The Draft Law on the Elimination of
Sexual Violence (RUU PKS) expands the types of sexual violence into,
sexual harassment, sexual exploitation, forced contraception, forced
abortion, rape, forced marriage, forced prostitution, sexual slavery, and
sexual torture. The expansion of the types of sexual violence in the PKS
Bill is expected to help victims and provide legal protection for women
and children from criminal acts of sexual violence. The punishment in the
PKS Bill aims to prevent sexual violence and protect the public from losing
their basic rights, preventing repeated crimes by the same perpetrators
even against the same victims [5].

In Article 22 paragraph (1) of the PKS Bill, it is stated that victims
have the right to receive treatment, protection, and recovery. Therefore, in
the criminal justice system, victims who have an important role must be
guaranteed to get treatment, legal protection starting from the investigation
process, investigation to the examination process in court. Meanwhile, the
recovery process for child victims of sexual violence must be carried out by
the state, as well as compensation for material and immaterial losses which
are the responsibility of the perpetrators of criminal acts.

Returning victims of sexual violence to their original condition
should be a priority although it will not completely return to normal.
Providing spiritual and physical recovery through reproductive health
education, instilling religious and moral values to treatment for mental
recovery for children who are victims of sexual violence must be a priority
from the start of handling cases. The fulfillment of medical, psychological,
psychological, and social needs will restore the dignity of the victim and
the fulfillment of a sense of justice through the provision of appropriate
compensation [2].
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In addition to providing compensation, to fulfill a sense of justice
for victims, Article 86 of the PKS Bill also mentions the criminal penalties
that should be imposed on perpetrators of sexual violence. The criminal
burden is imposed on the perpetrator by taking into account the condition
of the victim, the relationship between the perpetrator and the victim;
actors who are officials; actors who are figures and have influence in
society. The condition of the victim of sexual violence in question is that
the victim is a child, a person with a disability, a child with a disability, the
victim is unconscious, helpless, or unable to give real consent, the victim
experiences a severe mental shock, the victim suffers serious injuries, the
victim experiences permanent disability. The victim dies, the victim is
pregnant, the victim experiences pregnancy due to a crime, and the victim
experiences health problems due to a crime.

Guidelines for the Protection of Children Victims of
Sexual Violence

The criminal justice system must ensure that children in conflict with
the law, especially those who are victims of criminal acts of sexual violence,
have their rights fulfilled. Child victims of violence must receive friendly
treatment in the trial process, the officers who examine them must also
have empathy and be able to communicate in easy-to-understand language.
Children also have the right to be free from discriminatory treatment and
have the right to clear information about the case they are experiencing,
including information about the right to receive compensation as well
as restitution and legal assistance. Children also have the right to have
their views and opinions heard if they are involved in the judicial process,
especially those relating to their security about power relations with
suspects or defendants [6].

A power relationship is a hierarchical relationship, inequality, or
dependence on social, cultural, knowledge or educational, or economic
nature that causes one party to have power over the other in the context
of inter-gender relations and results in the loss of the other party whose
position is lower. (Regulation of the Supreme Court of the Republic of
Indonesia, 2017). Power relations in cases of sexual violence are carried out
by someone who has a close relationship with the victim, such as biological
father, stepfather, uncle, older brother. Stepbrothers, grandfathers,
girlfriends, spouses, cousins, bosses, coworkers, to strangers. In conditions
of other people's power, children who are already in a vulnerable position
are increasingly cornered because they are afraid of other people who are
more powerful than themselves.
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Law enforcers who handle cases of child victims of sexual violence
must be able to ensure respect and safety during the investigation process.
In Article 58 paragraph (3) of the SPPA Law, it is stated that if a witness/
victim is unable to attend to give testimony before a court hearing for
any reason, he can provide information outside the court session through
electronic recording carried out by the Community Counselor. Local
authorities, in the presence of Investigators or Public Prosecutors and
Advocates or other legal aid providers [4].

In the Law of the Republic of Indonesia Number 17 of 2016
concerning the Stipulation of Government Regulation instead of Law
Number 1 of 2016 concerning the Second Amendment to Law Number
23 of 2002 concerning Child Protection into Law, additional criminal
sanctions are regulated for perpetrators of sexual violence against children.
. Perpetrators of sexual violence against children, in addition to being
threatened with capital punishment and life imprisonment, are also
subject to additional penalties in the form of announcing the identity of
the perpetrator and provisions regarding actions in the form of chemical
castration, installation of electronic detection devices, and rehabilitation.
Regarding chemical castration, the implementation is still controversial.
The severe criminal sanctions are expected to make the perpetrators think
again and are afraid to commit a crime of sexual violence

Provision of Compensation

The problem of providing compensation is separate in the criminal
justice process. Not all perpetrators have the economic capacity to pay
compensation or restitution to victims, but not a few also refuse to pay
compensation and choose to undergo criminal sanctions. This condition
will certainly make the victim more disadvantaged. The basic principle of
providing compensation to victims for repairing damage due to criminal
acts. The compensation can also be used as a mitigating factor because of

the good faith of the perpetrator [1].

Niken and Imam Prabowo in the conclusion of their research state
that “The process of proposing and determining the rights of restitution
for child victims of sexual violence in practice creates problems due to
the lack of clarity and incomplete legal instruments regulating restitution
rights at this time. These problems have not yet determined the appropriate
standard of calculation to measure the number of immaterial losses for child
victims. This is due to the differences in the understanding of procedural
law and the mechanisms of applying restitution between courts, as well
as a lack of knowledge and understanding by law enforcement ofhicials in
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handling the process of submitting and determining restitution rights [6].

If in the implementation of the provision of restitution for children,
difficulties are found due to unclear and incomplete legal regulations,
it must be remembered about the concept of liability presented by
Pound. Criminal liability in the concept of liability is reparation. This
concept resulted in a shift in the meaning of the concept of liability
from composition for vengeance to reparation for injury. The form of
compensation by offering a sum of money as compensation as a substitute
for punishment is the concept of liability or responsibility [2]. Liability
is an obligation for the perpetrators to make several payments to the
injured person. Therefore, for the legislation to run effectively and fulfill
the interests of security, peace and order for the community, "retaliation”
is used as a means of deterrence. The payment of "compensation" which
was originally a "privilege" becomes an "obligation" that must be carried
out by the perpetrator of a crime. The size of the compensation is not
assessed as retaliation that must be purchased, but in terms of the loss or
suffering caused by the perpetrator's actions [2]. This means that giving
compensation to victims is not something that can be negotiated. The
provision of legal compensation is a form of legal certainty for victims in
obtaining justice and accountability for criminal acts to their victims.

Compensation canbedone through mediation between the perpetrator
and the victim and their family. In European Council Recommendation
No. R. (99) 19 regarding Mediation in Penal Matters, it is mentioned
about the victim offender mediation model, namely mediation which
is carried out using all parties meeting to discuss the crime conflict and
involving an appointed mediator. The appointed mediator can come from
a formal official, an independent mediator or even a combination of the
two. Mediation in this form can be carried out at the police policy stage,
at the prosecution stage or even after sentencing [2].

Protecting Children in Procedural Judicial Process

In criminal procedural law, the criminal justice process must be
fair. Children who are in criminal procedural processes must know their
procedural rights to obtain substantive rights. Procedural rights for victims
in criminal justice are to protect the interests of victims during the criminal
justice process. In the provisions of the Law on the Protection of Witnesses
and Victims, it is emphasized that victims of criminal acts have the right to
provide information without pressure; entitled to an interpreter; the right
to be free from ensnaring questions; has the right to obtain information
regarding the progress of the case; has the right to obtain information

Direktorat Program Pascasarjana Universitas Muhammadiyah Malang @



regarding court decisions; has the right to know if the convict is released;
has the right to obtain reimbursement of transportation costs as needed;
and get legal advice.

Meanwhile, for children who are victims of violence in the criminal

justice process, it is contained in the SPPA Law which includes the right to

be

accompanied by a parent or trusted person at every level of examination,

the right to be examined without using official attributes, the right to be
examined in a closed trial for child victims and children. witnesses, and
the right of the victim's child to avoid meeting with the perpetrator [3].

Conclusion

1.

Handling of child victims of sexual violence must be integrated into
the Indonesian legal system. The challenge is that children who are
victims of sexual violence must have all their rights fulfilled, including
in the trial process, so that the main issue to provide legal protection to
children who are victims of sexual violence is to immediately ratify the
Bill on the Elimination of Sexual Violence.

. Seek mediation by providing compensation in advance so that the

physical and psychological condition of children who are victims of
sexual violence can be immediately restored.
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