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Article Abstract

Keywords: The diversified concept of restorative justice is the primary
Consist of 3-5 keywords,
arranged alphabetically and
separated by semicolon (;)

w:l) resolve a child's case facing the law. The reflection
of the protection of children faced with the law is done
through criminal mediation and the application of

. customary sanctions carried out using the family
cleHlsmry : ’

Received: Jan 11, 2021; community group n’ldeLl‘ This model (.)t crnmnlal tamlﬂy
Reviewed: Feb 11, 2021; group mediation will involve all parties, starting with
Accepted: Mar 11, 2021; victims, victim families, perpetrators, indigenous
Published: Mar 31, 2021; communities, and law enforcement. Everyone involfi in

such a criminal mediation model prepares and brings
together victims and perpetrators to discuss crimes, losses
incurred, and measures necessary to remedy them. The
perpetrators compensate for their faults through sincere
apologies and regrets, offer restitution, and execute
customary sanctions established by the local customary
elders.

Copyright ©2021 by Author(s); This work is licensed under a Creative

Commons Attribution-ShareAlike 4.0 International License. All writings
BY SA published in this journal are personal views of the authors and do not represent

the views of this journal and the author's affiliated institutions.

INTRODUCTION
Children under the age of 18 who behave in accordance with the legal or moral
standards of society are called bad children. This nasty kid ends up facing the law
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because his deeds disrupt the school environment, the home, and the community. The
phenomenon of poor children is a social SygEptom that occurs in various regions of
Indonesia. Deputy Special Protection Child Ministry of Women's Empowerment and
Child Protection (K. P. P. dan P. A. R. Indonesia, 2023) states that there are three
categories of children facing the law, namely;

(1) children as perpetrators, the number of which reaches 5,237 children,

(2) children as victims, of which the number reached 4,980 children, and

(3) children as witnesses, m,\rhich the number reached 4,243,

This stmmleals with children as perpetrators of criminal acts. Based on the data,
the caregory of children as perpetrators of criminal acts reaches a very large number.
Children as perpetrators usually come from families whose patterns of parenting are
less optimal, lack affection, and eventually make the wrong choice of friends in their
social circle. In addition to these factors, children are involved in erime and conflict
with the law due to physical factors, mental factors, household conditions, school
conditions, and environmental conditions. [t cannot be denied that in some cases of
child crimes, the community plays a role. Rather than blaming and labeling the child
as a bad child, it is better to take a specitfic approach to the chilgfg improvement.

The 1945 Basic Law provides in Article 28 D, paragraph 2, that every child has the
right to survival, growth, and development, as well as protection from violence and
discriminaﬁThe law affirms children's rights to protection when they are subjected
to the law. "Every child I'G the right to legal protection from all forms of physical or
mental violence, transfer, ill-treatment, and sexual harassment while under the custody
of his or her parents or guardians, or any other person responsible for the child's
custody," states Article 58 para. 1 of Act No. 39 of 1999 on Human Rights. It confirms
that parents are responsible for giving the greatest foster care and legal protection to
their children.

Article 28 D, paragraph 2, of the 1945 Basic Law states that every child has the
right to survival, growth, and development and to protection from violence and
discrimination. The lawnfﬁrms the rights of children facing the law to protection.
Article 58 para. 1 of Act Nnﬁ‘) of 1999 on Human Rights states that "FEvery child la:
the right to legal protection from all forms of physical or mental violence, transfer, ill-
treatment, and sexual harassment while under the custody of his or her parents or
guardians, or any other person responsible for the child’s custody". It becomes an
affirmation that parents are responsible for providing the best foster care and
providing legal protection to the child.

Indonesian Children's Protection Commission (K. P. A. R. Indonesia, 2021)
mentioned that from 2016 until 2020, the number of cases of chaomplaints tacing
the law reached 6,500 reports. The cluster of child reporting faced with the law consists
of: 1) children as perpetrators of physical violence; 2) children of psychological
violence; 3) children of sexual violence; 4) children of sodomy or pedophilia; 5)
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children of murder; 6) children of theft; 7) children of traffic accidents; 8) children as
possessors of sharp weapons; 9) children of abduction; 8) children of abortion; and 9)
children as terrorists.

A cluster of reporting children who commit crimes and conflict with the law cites
sensitive issues because these children are capable of committing crimes out of sight.
Children's misconduct is essentially a product of their social conditions and all the
social changes in them. Child abuse today has lost its flagrant character and has led to
brutal acts, leading to criminal acts and endangering the safety, both property and the
lives of others. (Muh Alwi Hidayat, Muhadar, n.d.)

Handling a nasty child requires special attention. The Convention on the Rights of
the Child states that children facing the law are not subject to litigation. Criminal
proceedings are carried out as the ultimum remedium or last resort to protecting the
rights of children. The fall of criminal sanctions and criminal proceedings by litigation
through judicial processes would have a negative impact on the child. Child custody is
a form of law enforcement; it is an affirmarion that everyone has the same position in
the eyes of the law. Therefore, anyone who commits a legal act by committing a
violation or abuse of the law will be subject to criminal sanctions.

Law enforcement means carrying out prosecution activities against any violation
or deviation from the rule of law through criminal justice proceedings invomg the
role of law-enforcement agencies. Lawrence M. Friedman mentioned that the legal
system is a legal unit consisting of three elements: the legal structure, the legal
substance, and the legal culture. While Muladi mentions that the purpose of funding is
to make an effort of synchronization of physical nature that starts from the structural,
sub-thancial, and cultural aspects of society. (Muladi, 1995). These three elements of
the legal system often result in gaps in the handling of criminal offenses committed by
children.

Indonesia, as a legal state composed of islands of various religions, languages,
tribes, and races, has its own rules relating to the execution of every crime committed
in its territory. Some of the crimes that occurred were oft:metded by customary law
in the territory. On the one hand, law enforcement must act in accordance with the
rules of the laws in force, but the same must be thought of as the customary law in
force, which is usually used to solve problems that occur in society.

Researchers estimate that there are still legal gaps that occur in society when solving
crimes. In accordance with the rule of law, every offender must be prosecuted
according to the rules of law in force. Nevertheless, as a plural nation with different
tribes and cultures, the handling of a crime is often settled through local customary
law.

Daly, in his research, also mentions that Gaps more often arise in areas outside
the control of the coordinators and police officers, where organisational, cultural, and
individual constraints place limits on what can be achieved. I turn now to discuss these
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gaps: (1) the containment of justice ideals by organisational routines, (2) new justice
scripts and the legal consciousness and moral development of participants, (3) the
comparative ease of achieving fairness over restorativeness, and (4) moderate positive
effects and the nirvana story (Daly, 2014). These four gaps are an idea for researchers

to develop a model of fair treatment for children facing the law.
METHOD

This study uses normar_ivmloctrinal research that refers to the regulation of child
protection law, the law of the child criminal justice system, and the law on arbitration
and dispute resolution supplemented with the customary crimes of the three tribes,
namely the Lampung, Minangkabau, and Bali. This research is linked to the
phenomenon of child crime handling using criminal mediation and customary criminal
sanctions. Normative law research is conducted prescriptively by looking at the law as
the norm. (Mukhti Fajar & Achmad, 2015). This research includes research on the legal
basis and research with a level of synchronization both vertically and horizontally, as
well as using the IRAC method. (Issue, Rule, Analysis and Conclusion) The data in this
study uses library research by conducting a search of legal literature that is used as
secondary data. The steps in the library research are carried out through the results of
previous research published in various scientific articles to obtain an overview of the
mechanisms of child setdement in the indigenous society in each child's settlement.

RESULTS AND DISCUSSION

Some Cases of Settlement of Indigenous Criminal Matters

1. Mat Megou Pak Tulang Bawang Lampung

The indigenous people of Lampung have the pride of being the "Megou Pak Tulang
Bawang," which is the privilege or jurai of four descendants. They were four: the
Moon, the Tegamoan, the Umpu, and the Aji. These indigenous peoples, in their
respective local neighborhoods, inhabit a number of places in the region of Tulang
Bawang. The presence of maras and buai-buai in the Tulang Bawang, among them,
is characterized by the indigenous village of the people of Lampung, the language
of the area they use daily, as well as the culture of the local tribes of the descending
tribes. In the customs of the local people, the four heritages of the native peoples
of Tulang Bawang are in the past. It is estimated that it began to flourish in the
18th-century area of the Tulang Bawang, along with the Right Way and the White
Way (Pubian). (Samudra, 2018).

One of the cases involving children facing the law was found in the ruling of the
State Court of Menggala number 10/Pid.Sus-Anak /2018 /PN Mgl of June 8, 2018.
A child named Juanda Als Wanda Bin Junaidi Jaya was accused of committing an
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act of bullying that resulted in her death. In the judgment, the accused Juanda said
to have fulfilled all elements of Article 170 paragraph (1) paragraph (2) of the 3rd
Code of Criminal Procedure, and then the judge concludes that the child has been
legitimately proved and convinced guilty of the criminal act as alleged in the
indictment of the Prosecutor General in the primary indictments to be sentenced
to 3 (three) years in prison. (Direktori et al., 2018) The judgment revealed that the
accused child was sentenced to imprisonment and did not use the child's crime in
settling the case.
Hendri Pratama (Pratama, 2017) In his research, he mentioned the use of Article 42
verses (11) ra'the Book of Pilatoeran along the boundary of the Lampung, which
state that:  “Siapa bikin maliken orang berpangkal mega, wmaka jang matikan itoe  bajar
bangoen artinja mengganti diiwa jang mati ladi [ 450 dan dia kena denda lagi 30 rial
dan 1 kerban barga 10 nal, ditanggoeng olth pepadoen jang maltiken tadi”. 1t was explained
that someone who committed the murder would be fined after a deal was reached
with the family. The penalty also applies to a child who commits murder. The
penalty is a2 mediation effort for peace between the murderer's son and the victim's
ily.

2. &sand.i Syarak dan Syarak Basandi Kitabullah Minangkabau
Basandi Syarak and Syarak Basandi Kitabullah it is a customary principle of the
Minangkabau community. Both customs are consistent with customary norms and
must conform to the teachings of Islamic law. (Nurlinda Yenti, 2017). The adultery
of the Minangkabau people means that they have violated the teachings of Islamic
law and the provisions of Basandi Syarak and Basandi Kitabullah Syarak.
One of the children's cases was investigated under the judgment of the Field State
Court No. 247 /Pid/B/2012/PN Pdg, which sentenced the defendant to three
months' imprisonment for having legitimately convicted the child of having
committed a erime of adultery. The general prosecutor's indictment (first and
second indictments) in the judgment states that the defendant's child is unproven
and states that he should be released from the charge, but thus the accused remains
convicted of imprisonment. (Aria Zurnetti, 2015)

3. Customary Decency in Bali

Conflicts that have occurred in the Bali community are resolved through Sangkepan
(a village meeting led by the village chief), but do not exclude the possibility of being
resolved in accordance with the rules of the laws in force in the formal courts if
they cannot be resolved by mutual agreement. Conventional conflicts that lead to
criminal or so-called customary crimes are passed through formal court
proceedings, such as customary debris of humiliation (wakparusya), some
customary holes of consciousness (lokika sanggraha, amandel paragama, gamia
gamana, drati krama), and theft of sacred religious objects. (Rasta, 2018) Such
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custom, in the view of the Bali people, has resulted in unholy conditions in its
territory. The unholy condition (cuntaka) is a state of unholiness in Hinduism.
Cuntaka is also called Sebel. It is said that there is a cause of death, of menstruation,
of childbirth, of abortion, of sickness, of marriage, of uncertainty, of misconduct,
of a pregnant woman without wages, of an unwilling woman with a wage, and of a
wicked woman with an unlawful wage.(Badung, 1970)

Child punishment under Act No. 11 of 2012 on the Child Criminal Justice

System

Some articles in the Act No. 35 of 2014 on Amendments to the m! No. 23 of
2022 on the Protection of the Child mandate and give responsibility to respect the
fulfillment of the rights of the child without distinction of tribe, religion, race, group,
gender, ethnicity, culture and language, ml status of birth order, and physical and/or
mental condition, as well as protecting the taldren's rights and accountability in the
formulation and implementation of policies in the field of child protection. The local
government is obliged to support, implement, and syggort national policies through
development in child-friendly districts and cities, providing support for means,
facilities, and the availability of human resources in the maintenance of child
protection.

The Trust of the Child Protection Act states that the protection, maintenance,
and well-being of children, taking into account the rights and obligations of parents to
exercise supervision over the child, legal responsibility, monitoring of child protection,
and guaranteeing the rights of the child to exercise his or her opinion in accordance
with the child's age and intelligence, include ensuring that education is provided to
children of at least nine years of age, providing extensive opportunities for access to
education, providing education or free-of-charge assistance, and providing special
services for disabled children, children displaced, and children living in remote areas.

The most important thing about giving protection to a child is that it must also

done when a child is in conflict with the law unﬂ he finally has to face the law.
Article 1, paragraph 1, and article 2 of the Children's Criminal Justice System Act No.
11 of 2012 state that the process of settling children's casesﬂﬁcing the law, ranging
from detention to the level of guidance, must be based on protection, justice, non-
discrimination, the best interests of the child, respect for children, survival and child
growth, proposals, deprivation of liberty, and mediation, which are the ultimate
attempts to avoid retaliation.

The most basic substance of the Child Criminal Justice System Act is the Pt
of restorative and diversified justice arrangements for children facing tmﬁw. Article
1, paragraph 7, of the Child Criminal Justice System Act states that diversion is a
transfer of the settlement of a child's case from a eriminal COUTEFPOCEss 0 a non-
criminal court process. The diversified concept is used to shift the settlement of cases
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of children suspected of committing a particular criminal offense from formal criminal
proceedings to m:eaceful settlement between the suspect, accused, or criminal
perpetrator and the victim, facilitated by the family and/or community, the child
counselor, the police, the prosecutor, or the judge. The concept of diversion is done
so that the child can return to his social environment without fear and get labeled as a
nasty child.

The reversal of the settlement of a child's case by imposing a different concept is
gfricd out on the condition that the crime committed is punishable by a penalty of
imprisonment of less than seven years and does not constitute @)repeat of the crime.
If a child commits a criminal offense and is charged with seven years or more
imprisonment in the form of a subsidiarity, alternative, cu.mulativor combined
indictment, punishment is imposed in accordance with Article 7 of Supreme Court
Regulation No. 4 of 2014 on Diversity Implementation Guidelines in the Child Justice
System. The diversion is done through an agreement between the perpetrators, the
victims, and the victim's families. Diversion is done by involving diversified facilitators,
social guides, and social workers through a restorative justice appmachﬂhis means
that the settlement of criminal cases is carried out by involving the perpetrators,
victims, and other parties involved in obtaining a fair scttlement and emphasizing
recovery to return to the original state of affairs.

In its implementation, the restorative justice PEFyess is often inconsistent between
theory and practice. Not everyone understands the concept of restorative justice,
espeﬁy in the settlement of cases carried out by poor children. The public does not
have an understanding of the concept of restorative justice for dealing withacase that
results in any crime committed being settled in litigation, The philosophy of restorative
justice is a process, idea, theory, and invention that emphasizes the perpetrator of a
crime through compensation for the loss suffered by the victim. Treatment of crimes
through litigation v.mnormally follow the standards set by the state through positive
law. The idea of the concept of restorative justice can be found in the basic
philosophical foundation of the fourth Pancasila, that is, to make a discourse in every
decision-making, The restorative justice approach is an alternative mechanism for
resolving criminal cases that is expected to cover the shortcomings in the criminal
justice system by involving the victims and perpetrators directly.(Maulidar, 2022)

The thing to bear in mind when pursuing the concept of restorative justice is to
map out what is needed by those who are in conflict and why such rehabilitation and
restorative justice are needed by anyone. Based on previous cases, children in conflict
with the law in their indigenous societies often have to undergo mediation because
diversified concepts and restorative justice are not being implemented. It can be said
that the mediation process sought to fail so that the nasty children would undergo a
normal judicial process.
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In the traditions of Megou Tulang Bawang Lampung, Basandi Syarak, Syarak
Basandi Kitabullah Minangkabau, and customary law in Bali emphasized that criminal
matters that occurred in their territory would be resolved according to the customary
criminal law in force. The settlement of such customary criminal matters must, of
course, involve many parties to support the implementation of child protection. The
involvement of indigenous peoples in solving malignant child matters can be done on
the basis of the following chart:

Parties Involved in

Juvenile Justice System
People Directly Harmed BFmde' rg.r:'.l:;i Person Causing Harm
What to get What to get What to get.
* Individual therapy * Social services * Individual therapy
* Social services * Training & education * Training & education
* Victim advocacy * Small group social work * Social services
* Support circles * Support circles = Reintegration support
* Group therapy * Group therapy = Community service
* Restitution * Conference without those * Group therapy
* Mediation directly harmed = Conference without those
directly harmed
* Restitution
*  Mediation
Source : (YWCA, 2019)

Taking into account the above chart, the parties involved in the criminal child justice
(12 =] consist of investigators appointed on the basis of the decision of the head of
police or other officials appointed by the chief of police of the Indonesian Republic,
the prosecutor general appointed according to the decision of the attorney general or
other officers designated by the chief prosecutor, the community director, the social
welfare force of parents or guardians of children, and the leader of the local customary
village. In the case of an evil child, the parties must identify three things: (1) the victims;
(2) the group of victims; and (3) the persons who caused the loss.

The injured must be assured of access to therapy, social services, advocacy for victims,
a supportive environment, therapeutic groups, restitution, and mediation. While in the
disadvantaged group, it must be ensured to get social services, training and education,
social worker groups, a supportive environment, and conferences, although not
directly harmed. The last is the group of people who caused the occurrence of losses,
i.e., obtaining 1) individual therapy, 2) training and education, 3) social services, 4)
support for return to society, 5) group therapies, 6) conferences, although not directly
damaged, 7) restitution, and 8) mediation,

Regarding the granting of damages, in the customary Lampung criminal case,
Minangkabau has mentioned that the perpetrator must pay a fine and pay damages to
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the victim and his family. In Law No. 35 of 2014, the issue of restitution is regulated

in one section, namely in Article 71 Dauhich states that:

(1) Every child who becomes a victim as referred to in Article 59, Paragraph 2, Letters
B, D, I, H, I, and | has the right to apply to the court for the right of restitution,

hich is the responsibility of the offender;

(2) Further provisions concerning the implementation of restitution as referred to in
paragraph (1) shall be governed by government regulations.

Restitution is the payment of damages incurred by the offender on the basis of a

judgment of a court of permanent jurisdiction for the material and or immaterial loss

suffered by the victim or his heir. Especially for children facing the law who are entitled

to reimbursement, the victim's children The granting and determination of such

damages is somewhat medjmd by customary elders. If there's a deal, then the bad

boy's case is settled using the concept of restorative justice. What if the offer of

mediation and reimbursement is rejected by the vicdm or his family?

Rejection is usually due to improper communication in the mediation process. One

thing to keep in mind in the restorative justice process is to pay atmtion to the people

involved in the mediation process. The principles and methods of restorative justice

can be scen in the following chart:

What to expect..
Victims * Needs & rights are fulfilled
* Obtain support in repairing harms

What to expect..
Restorative Justice C inities of Care * Responsible to create safe and
healthy environments
* Obliged to support recovery
Processes involved.. * Address root causes of crime
+ Community conferencing
+ Restorative dialogue
+ Peacemaking circles

I What to expect..
+ Offenders * Acknowledge responsibility
* Obliged to repair harm

Source : (Provincial Court of Alberta, 2022)

The way restorative works begins with the community of communities that engage in
dialogue about restorative practices and make agreements about the cycle of peace.
Restorative justice will work with the victims, the local community, and the
perpetrators. Communication with the victim has to pay attention to the needs and
rights it will receive and provide support to repair the damage that has occurred. While
community groups play a role in creating a safe and healthy environment, they are
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obliged to support the recovery and find out the root causes of crime in their
surroundings. For the perpetrators, the way restorative justice works is [m they are
expected to be responsible for their actions and obliged to support the victim's
FECOVEry Process.

It is not uncommon for child matters to be resolved using two legal systems, namely
positive law and customary law. Faced with the dualism of this legal system, customary
decisions are considered "binding" to the parties involved, but such decisions are only
a "discretion" for the legal system if a dispute is processed in a formal system. (Trisno
Raharjo, 2013)

The concept of penalization is not just about the provisions of criminal law, either
formally or materially. In parenting against children, the concept of restorative justice
also speaks of parenting systems. The communities and customary law systems in force
in each region should be at the discretion of the law enforcement agencies to resolve
the case of the unrighteous childﬁn order to avoid inequalities of perception among
law enforcement authorities inae implementation of the Child Criminal Justice
System Act, which is an attempt to protect the treatment of children facing the law, all
parties involved in the process must have the same understanding. The culture of the
community remains the guiding principle in dealing with child abuse, so that obstacles
to the handling of child crimes can change the public's view that children have shared
responsibilities. Society has an important role that can be seen in the concept of
restorative justice because society is tasked with carrying out the process of reunifying
children facing the law in their environment.

Criminal mediation for children facing the law

It's not an easy thing to settle a child's criminal case. Not all parties can easily
)logizc for the ill treatment they suffered. The philosophy of settling child crimes is
to guarantee the protection of children's rights, whether as perpetrators, victims, or the
community in which they live. In the reform of criminal law known as criminal
mediation.

The concept of Penal Meditation in the settlement of traffic crimes committed
by children in the past will be based on Pancasila's values as the naton's view of life in
reforming the legal system in the Juvenile Criminal Court by taking into account the
balance of the interestsﬁthe community, victims' interests, and perpetrators' interests
of criminal acts, which can be carried out at the investigation stage, prosecution stage,
and stag stage. (Rohman Hakirg?)asukj Rekso Wibowo, Krisnadi Nasution, 2020)

According to Act No. 30 of 1999 on Arbitration and Dispute Resolution,
criminal mediation is used to reconcile the perpetrator and the victim. The resolution
of juvenile offenses by the eradication of customary criminal consequences is a concept
of local knowledge that exists in Indonesian society. Such local wisdom can be used to
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eliminate crime or to imprison peoa Von Savigny remarked that "the law must be
viewed as a soul or spiritual infusion of a nation." There is always a connection between
the law and the personality of a nation." (volkgeist) (Abdul Wahid dan Anang
Sulistyono, 1997). Savigny further states that the law is a cultural product that evolves
over time and history and flourishes alongside the culture thmlhabits it.

The customary law that lives in society is also affirmed in Law No. 1 of 2023 on
the Code of Criminal Law. Article 2, paragraph (1) of the Covenant refers to customary
law and states that it does not diminish the validity of the law living in a society that
determines that a person deserves to be punished even if such acts are not regulated
by this law. The article on living law is an affirmation that Code of Criminal Law is
committed to preserving the customary law that exists in Indonesia. Article 2 (2) also
stipulates that the law living in a society, as referred to in paragraph (1), shall apply
the place where the law is living, as long as it is not regulated in this law and in
accordance with the values contained in the Pancasila, the Basic Law of the State of
the Republic of Civilized People.

The model of criminal mediation in the settlement of criminal cases is a model
that supports settlement using customary sanctions carried out by society. Some of the
parties involved in dealing with child crimes have done a number of things to get the
perpetrators to apologize and be able to make atonement for their crimes to the victims
and their families. A child's criminal case can be settled with an a@ogy and a
confession of regret. Both child offenders provide restitution, in which the offender
pays back the victim through financial payments, return or replacement of property,
rendering direct service to the victims, or in any way agreed by the parties. The third
is to do community service by giving free services to charities or the government. This
and other measures to repair losses (if the definition of restorative justice is widely
used) are considered restorative results.

Toni Peters mentions in Barda Nawawi that criminal mediation can be carried
out within the framework of criminal law. In some European countries, the regulatory
framework is used as p f (1) the Children's Court Laws (Austria, Germany, Finland,
and Poland), 2). Placed in the Code of Criminal Procedure (Austria, Belgium, Finland,
France, and Poland), 3) Placed into the Criminum Code (Finland, Germany, and
Polan@ﬂ d. Autonomously regulated in the Mediation Act (Norway). (Mulyadi, 2013)

The use of criminal mediation as an alternative to criminal justice, especially in
the case of child perpetrators who violate customary law, has become a necessity to
keep pace with the developments of the times and the need to satisfy the sense of
justice for the victims. Criminal mediation has become a legal breakthrough in
customary criminal matters because it is an attempt to find a settlement for the parties.
The settlement of customary criminal matters for the Indonesian people will stick to
the values of family with the principle of making divorce and mutual agreement. The
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model of criminal mediation can be selected and customized using the model of family
and community group conferences. Morris and Maxwell point out that the model
family community group conferences are one form of criminal settlement carried out
through the process of compromise between perpetrators and victims to find a
settlement of criminal acts within the community. (Febriansari & Cahyaningtyas, 2021).
Nevertheless, the family community group model also does not exclude the possibility
of the mediation process as the parties do not reach an agreement on the settlement
of the matter, If the mediation fails, then at the investigation stage, at the judicial stage,
it only becomes the judge's consideration in the fall of the judgment and does not
directly stop the ongoing legal process. A model family community group in criminal
customs can be done in a manner can be done in a manner according to the following
chart:

Community
Protection

EEE— Victims  EEEE—

Community Victims' Family Needs
Family Community

Penal Mediation Goal
Groups

Victims & Family
Empowerment

Offender
Empowerment

Source: Research 2023

CONCLUSION

Based on a number of issues related to the settlement of criminal matters carried out
by the child through litigation processes, the child did not obtain his rights. The
diversified concepts and usage of the concept of restorative justice do not work well
due to differences in interpretation by law enforcement agencies and society. The
concept of criminal law that presupposes retaliation today is no longer relevant.
Therefore, with the evolution of the times, the concept of criminal law enforcement
for child affairs should be done with a restorative approach to providing recovery to
the victim. The concept of restorative justice is carried out through criminal mediation
by preventing the granting of customary sanctions. Such a legal action is expected to
satisfy a sense of justice, both for victims, perpetrators, and society.
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digunakan berasal dari suku Lampung, Minangkabau, dan
Bali. Penelitian ini menggunakan metode IRAC dan
penelitian perpustakaan untuk mengumpulkan data
sekunder. Studi ini bertujuan untuk memberikan gambaran
keseluruhan mekanisme penyelesaian kasus anak, termasuk
sinkronisasi vertikal dan horisontal. Namun,

ketidaksesuaian dalam menerapkan keadilan restoratif,
terutama dalam kasus anak-anak yang berkonflik menjadi

focus utama tulisan ini. Sanksi adat harus digunakan untuk
anak-anak yang berkonflik dengan hukum, dan mediasi
pidana diusulkan sebagai alternatif untuk melibatkan
keluarga dan komunitas sebagai solusi
penyelesaiannya. Kensep—eiversifikasi—keadilan—restoratif
adalah cara utama untuk menvelesaikan kasus anak yang

INTRODUCTION “
Children under the age of 18 who behave in accordance with the legal or moral<
standards of society are called bad children. This nasty child ends up facing the law
because his deeds disrupt the school environment, the home, and the community. The
phenomenon of poor children is a social symptom that occurs in various regions of
Indonesia. Deputy Special Protection Child Ministry of Women's Empowerment and
Child Protection ! states that there are three categories of children in the conflict with the
law, namely;
(1) children as perpetrators, the number of which reaches 5,237 children, -
(2) children as victims, of which the number reached 4,980 children, and
(3) children as witnesses, of which the number reached 4,243.

A

This study deals with children as perpetrators of criminal acts. Based on the data,«

according to the National Commission on Violence Against Women, the category of
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as-perpetrators-of-criminalacts reachesa—verylarge number 2 Children as perpetratorb

usually come from families whose patterns of parenting are less optimal, lack affection,
and eventually make the wrong choice of friends in their social circle. In addition to these
factors, children are involved in crime and conflict with the law due to physical factors,
mental factors, household conditions, school conditions, and environmental conditions.
It cannot be denied that in some cases of child crimes, the community plays a role. Rather
than blaming and labeling the child as a bad child, it is better to take a specific approach
to the child's improvement.

The 1945 Basic Law provides in Article 28 D, paragraph 2, that every child has thp-
right to survival, growth, and development, as well as protection from violence and
discrimination. The law affirms children's rights to protection when they are subjected
to the law. "Every child has the right to legal protection from all forms of physical or
mental violence, transfer, ill-treatment, and sexual harassment while under the custody
of his or her parents or guardians, or any other person responsible for the child's
custody," states Article 58 para. 1 of Act No. 39 of 1999 on Human Rights. It confirms
that parents are responsible for giving the greatest foster care and legal protection to
their children.

Article 28 D, paragraph 2, of the 1945 Basic Law states that every child has the righlt
to survival, growth, and development and to protection from violence and
discrimination. The law affirms the rights of children in conflict with the law to
protection. Article 58 para. 1 of Act No. 39 of 1999 on Human Rights states that "Every
child has the right to legal protection from all forms of physical or mental violence,
transfer, ill-treatment, and sexual harassment while under the custody of his or her
parents or guardians, or any other person responsible for the child’s custody". It becomes
an affirmation that parents are responsible for providing the best foster care and
providing legal protection to the child.

Indonesian Children's Protection Commission 2 mentioned that from 2016 until 202@,
the number of cases of child complaints facing the law reached 6,500 reports. The cluster
of child reporting in conflict with the law consists of: 1) children as perpetrators of
physical violence; 2) children of psychological violence; 3) children of sexual violence; 4)
children of sodomy or pedophilia; 5) children of murder; 6) children of theft; 7) children
of traffic accidents; 8) children as possessors of sharp weapons; 9) children of abduction;
8) children of abortion; and 9) children as terrorists.

A cluster of reporting children who commit crimes and conflict with the law citef
sensitive issues because these children are capable of committing crimes out of sight.
Children's misconduct is essentially a product of their social conditions and all the social
changes in them. Child abuse today has lost its flagrant character and has led to brutal
acts, leading to criminal acts and endangering the safety, both property and the lives of
others. ¢

Handling a nasty child requires special attention. The Convention on the Rights off
the Child states that children facing the law are not subject to litigation. Criminal

2 Komisi Nasional Anti Kekerasan Terhadap Perempuan, Catahu2022: Bayang-Bayang Stagnasi, Dayh<
Pencegahan Dan Penanganan Berbanding Peningkatan Jumlah, Ragam Dan Kompleksitas Kekerasan
Berbasis Gender Terhadap Perempuan (Jakarta, 2022), https:/komnasperempuan.go.id/download-file/81p.
3 Komisi Perlindungan Anak Republik Indonesia, “Data Kasus Perlindungan Anak 2016 — 2020,” last
modified 2021, https://bankdata.kpai.go.id/tabulasi-data/data-kasus-perlindungan-anak-2016-2020.

4 Syamsuddin Muchtar Muh Alwi Hidayat, Muhadar, “Analisis Kriminologis Atas Pembunuhan Yang
Dilakukan Oleh Anak (Studi Kasus Di Makassar Tahun 2017-2019),” Al Qadau Peradilam dan Hukum
Keluarga Islam (n.d.).
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proceedings are carried out as thdyl timum remedium|or last resort to protecting the rights

of children. The fall of criminal sanctions and criminal proceedings by litigation through
judicial processes would have a negative impact on the child. Child custody is a form of
law enforcement; it is an affirmation that everyone has the same position in the eyes of
the law. Therefore, anyone who commits a legal act by committing a violation or abuse
of the law will be subject to criminal sanctions.

Law enforcement means carrying out prosecution activities against any violation or
deviation from the rule of law through criminal justice proceedings involving the role of
law-enforcement agencies. Lawrence M. Friedman mentioned that the legal system is a
legal unit consisting of three elements: the legal structure, the legal substance, and the
legal culture. While Muladi mentions that the purpose of funding is to make an effort of
synchronization of physical nature that starts from the structural, sub-thancial, and
cultural aspects of society. 5. These three elements of the legal system often result in gaps
in the handling of criminal offenses committed by children.

Indonesia, as a legal state composed of islands of various religions, languages, tribes,
and races, has its own rules relating to the execution of every crime committed in its
territory. Some of the crimes that occurred were often settled by customary law in the
territory. On the one hand, law enforcement must act in accordance with the rules of the
laws in force, but the same must be thought of as the customary law in force, which is
usually used to solve problems that occur in society.

Researchers estimate that there are still legal gaps that occur in society when solving
crimes. In accordance with the rule of law, every offender must be prosecuted according
to the rules of law in force. Nevertheless, as a plural nation with different tribes and
cultures, the handling of a crime is often settled through local customary law. A legal
norm that predates and exists below the written constitution may also be referred to as
a constitutional customary law; it is applied and carried out by political actors. This term
among many others, is elucidated by the idea of material composition.

Daly, in his research, also mentions that Gaps more often arise in areas outside the
control of the coordinators and police officers, where organisational, cultural, and
individual constraints place limits on what can be achieved. I turn now to discuss these
gaps: (1) the containment of justice ideals by organisational routines, (2) new justice
scripts and the legal consciousness and moral development of participants, (3) the
comparative ease of achieving fairness over restorativeness, and (4) moderate positive
effects and the nirvana story 7. These four gaps are an idea for researchers to develop a
model of fair treatment for children facing the law,

Emmanuel Ariananto stated;8 juvenile criminal matters may be settled out of court«

according to Law No. 11 of 2012 concerning the Juvenile Criminal Justice System, which
states that juveniles who commit crimes are not mutatis mutandis brought before the
criminal justice system. Diversion is the name given to this vehicle. In summary, there
has been a trend toward restorative justice in the criminal justice paradigm, particularly

5 Muladi, Kapita Selekta Sistem Peradilan Pidana (Semarang: Badan Penerbit Universitas Diponegoro,
1995).

5 Eleonora Bottini, “Constitutional Customary Law and Constitutional Sanction: An Antinomy?,” Noesis
34 (2020): 143-158, https://doi.org/10.4000/noesis.5169.

7 Kathleen Daly, “Mind the Gap: Restorative Justice in Theory and Practice,” Restorative Justice and<
Criminal Justice : Competing or Reconcilable Paradigms? (2014).

8 Emmanuel Ariananto Waluyo Adi, “Penal Mediation as the Concept of Restorative Justice in the Draft
Criminal Procedure Code,” Lex Scientia Law Review 5, no. 1 (2021): 139-164.
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in juvenile justice. In the resolution of a minor, sometimes attempts are also made t
arrange a meeting to discuss the problem's resolution with the offender, his family, an
the victim's family, including the victim's rehabilitation. Meanwhile, Feri Satri
Wicaksana mentioned that in order to protect children from additional legal proceedin

and reduce the impact of official checks, it was intended that cases involving minor

(2B 1 1A = ()

would be settled outside the courts and not through the legal system.? The philosoph [Formatted: Font: Book Antiqua, 11 pt ]

of punishing children is to restore the mental state of children who have been shaken b [ Formatted: Font: Book Antiqua, 11 pt ]

the criminal acts they have committed. The philosophy of child punishment is to restorp

the mental state of children whose criminal acts have shaken. So it is not only about

punishing euilty children but also about fostering and reviving children who have madp

mistakes or committed deviant acts.10 Three of the study's findings addressed thp [Formatted: Font: Book Antiqua, 11 pt ]

resolution of children's cases outside of the courts through diversion. Child punishment [Formatted: Font: Book Antiqua, 11 pt ]

is designed to strengthen and repair a youngster who has committed maltreatment.

However, the findings of the three studies do not provide a precise model of how

children complete tasks. The researchers presented a mechanism for resolving chil¢g

custody disputes using traditional punishments and the participation of indigenoufp

people. The decision to use this traditional form of punishment was made in light of thi

notion of just punishment in order to repair the mental condition of the child affected b [ Formatted: Font: Book Antiqua, 11 pt ]

the offense he committed.
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This study uses normative/doctrinal research that refers to the regulation of chil¢l
protection law, the law of the child criminal justice system, and the law on arbitration
and dispute resolution supplemented with the customary crimes of the three tribes,
namely the Lampung, Minangkabau, and Bali. This research is linked to the
phenomenon of child crime handling using criminal mediation and customary criminal
sanctions. Normative law research is conducted prescriptively by looking at the law as
the norm. 1. This research includes research on the legal basis and research with a level
of synchronization both vertically and horizontally, as well as using the IRAC method.
(Issue, Rule, Analysis,and Conclusion) The data in this study uses library research by
conducting a search of legal literature that is used as secondary data. The steps in the
library research are carried out through the results of previous research published in
various scientific articles to obtain an overview of the mechanisms of child settlement in
the indigenous society in each child's settlement.

RESULTS AND DISCUSSION]

Child Punishment under Act No. 11 of 2012 on the Child Criminal Justice System

9 Feri Satria Wicaksana Effendy and Arpangi Arpangi, “Settlement Policy of Criminal Actions Which
Performed by Children through Penal Mediation,” Jurnal Daulat Hukum 4, no. 2 (2021): 140.

10 Muhammad Nur et al., “Sayam as a Sanction Model Against Children in Conflict with the Law in
Aceh,” Law and Humanities Quarterly Reviews 1, no. 4 (2022): 13-20.

11 Mukhti Fajar and Yulianto Achmad, “Dualisme Penelitian Hukum Normatif Dan Empiris” 8, no. 1 (2019
15-35.
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Some articles in the Act No. 35 of 2014 on Amendments to the Law No. 23 of 2022

on the Protection of the Child mandate and give responsibility to respect the fulfillment
of the rights of the child without distinction of tribe, religion, race, group, gender,
ethnicity, culture and language, legal status of birth order, and physical and/or mental
condition, as well as protecting the children's rights and accountability in the
formulation and implementation of policies in the field of child protection. The local
government is obliged to support, implement, and support national policies through
development in child-friendly districts and cities, providing support for means, facilities,
and the availability of human resources in the maintenance of child protection.

The Trust of the Child Protection Act states that the protection, maintenance, and
well-being of children, taking into account the rights and obligations of parents to
exercise supervision over the child, legal responsibility, monitoring of child protection,
and guaranteeing the rights of the child to exercise his or her opinion in accordance with
the child's age and intelligence, include ensuring that education is provided to children
of at least nine years of age, providing extensive opportunities for access to education,
providing education or free-of-charge assistance, and providing special services for
disabled children, children displaced, and children living in remote areas.

The most important thing about giving protection to a child is that it must also be
done when a child is in conflict with the law until he finally has to face the law. Article
1, paragraph 1, and article 2 of the Children's Criminal Justice System Act No. 11 of 2012
state that the process of settling children's cases facing the law, ranging from detention
to the level of guidance, must be based on protection, justice, non-discrimination, the
best interests of the child, respect for children, survival and child growth, proposals,

deprivation of liberty, and mediation, which are the ultimate attempts to avoid
retaliation.

The most basic substance of the Child Criminal Justice System Act is the concept of
restorative and diversified justice arrangements for children facing the law. Article 1,
paragraph 7, of the Child Criminal Justice System Act states that diversion is a transfer
of the settlement of a child's case from a criminal court process to a non-criminal court
process. The diversified concept is used to shift the settlement of cases of children
suspected of committing a particular criminal offense from formal criminal proceedings
to a peaceful settlement between the suspect, accused, or criminal perpetrator and the
victim, facilitated by the family and/or community, the child counselor, the police, the
prosecutor, or the judge. The concept of diversion is done so that the child can return to
his social environment without fear and get labeled as a nasty child.

The reversal of the settlement of a child's case by imposing a different concept is
carried out on the condition that the crime committed is punishable by a penalty of
imprisonment of less than seven years and does not constitute a repeat of the crime. If a
child commits a criminal offense and is charged with seven years or more imprisonment
in the form of a subsidiarity, alternative, cumulative, or combined indictment,
punishment is imposed in accordance with Article 7 of Supreme Court Regulation No. 4
of 2014 on Diversity Implementation Guidelines in the Child Justice System. The
diversion is done through an agreement between the perpetrators, the victims, and the
victim's families. Diversion is done by involving diversified facilitators, social guides,
and social workers through a restorative justice approach. This means that the settlement
of criminal cases is carried out by involving the perpetrators, victims, and other parties
involved in obtaining a fair settlement and emphasizing recovery to return to the
original state of affairs.
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In its implementation, the restorative justice process is often inconsistent betweet
theory and practice. Not everyone understands the concept of restorative justice
especially in the settlement of cases carried out by poor children. The public does ng
have an understanding of the concept of restorative justice for dealing with a case tha
results in any crime committed being settled in litigation. The philosophy of restorativ
justice is a process, idea, theory, and invention that emphasizes the perpetrator of a crim|
through compensation for the loss suffered by the victim. Treatment of crimes throug]
litigation will normally follow the standards set by the state through positive law. Th|
idea of the concept of restorative justice can be found in the basic philosophicd
foundation of the fourth Pancasila, that is, to make a discourse in every decision-making
The restorative justice approach is an alternative mechanism for resolving criminal case|

that is expected to cover the shortcomings in the criminal justice system by involving th
victims and perpetrators directly.12

The thing to bear in mind when pursuing the concept of restorative justice is to map
out what is needed by those who are in conflict and why such rehabilitation ang
restorative justice are needed by anyone. Based on previous cases, children in conflig

with the law in their indigenous societies often have to undergo mediation becaus

diversified concepts and restorative justice are not being implemented. It can be said thd

the mediation process sought to fail so that the nasty children would undergo a normq

judicial process.

Some Cases of Settlement of Indigenous Criminal Matters “«

1. Megou Pak Tulang Bawang Lampung -
The indigenous people of Lampung have the pride of being the "Megou Pak Tulang
Bawang," which is the privilege or jurai of four descendants. They were four: the
Moon, the Tegamoan, the Umpu, and the Aji. These indigenous peoples, in their
respective local neighborhoods, inhabit a number of places in the region of Tulang
Bawang. The presence of maras and buai-buai in the Tulang Bawang, among them, is
characterized by the indigenous village of the people of Lampung, the language of
the area they use daily, as well as the culture of the local tribes of the descending
tribes. In the customs of the local people, the four heritages of the native peoples of
Tulang Bawang are in the past. It is estimated that it began to flourish in the 18th-
century area of the Tulang Bawang, along with the Right Way and the White Way
(Pubian). 1.
One of the cases involving children facing the law was found in the ruling of the Statp
Court of Menggala number 10/Pid.Sus-Anak/2018/PN Mgl of June 8, 2018. A child
named Juanda Als Wanda Bin Junaidi Jaya was accused of committing an act of
bullying that resulted in her death. In the judgment, the accused Juanda said to have
fulfilled all elements of Article 170 paragraph (1) paragraph (2) of the 3rd Code of
Criminal Procedure, and then the judge concludes that the child has been legitimately
proved and convinced guilty of the criminal act as alleged in the indictment of the
Prosecutor General in the primary indictments to be sentenced to 3 (three) years in

=
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12 Mira Maulidar, “Korelasi Filosofis Antara Restorative Justice Dan Diyat Dalam Sistem Hukum Pidan|

Islam,” At-Tasyri’: Jurnal llmiah Prodi Muamalah 13 (2022): 143-155.

13 Gema Samudra, “Adat Megou Pak Tulang Bawang Dan Musyawarah Luar Biasa (Peppung Meparou),”
last modified 2018, https://gemasamudra.com/adat-megou-pak-tulang-bawang-dan-musyawarah-luar-
biasa-peppung-meparou/.
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prison. 4 The judgment revealed that the accused child was sentenced to
imprisonment and did not use the child's crime in settling the case.
Hendri Pratama 5 In his research, he mentioned the use of Article 42 verses (11) of
the Book of Pilatoeran along the boundary of the Lampung, which state that: “Siapa
bikin matiken orang berpangkat mega, maka jang matikan itoe bajar bangoen artinja
mengganti djiwa jang mati tadi f 450 dan dia kena denda lagi 30 rial dan 1 kerbau
harga 10 rial, ditanggoeng olih pepadoen jang matiken tadi”. It was explained that
someone who committed the murder would be fined after a deal was reached with
the family. The penalty also applies to a child who commits murder. The penalty is a
mediation effort for peace between the murderer's son and the victim's family.

2. Basandi Syarak dan Syarak Basandi Kitabullah Minangkabau
Basandi Syarak and Syarak Basandi Kitabullah it is a customary principle of the
Minangkabau community. Both customs are consistent with customary norms and
must conform to the teachings of Islamic law. 16 The adultery of the Minangkabau
people means that they have violated the teachings of Islamic law and the provisions
of Basandi Syarak and Basandi Kitabullah Syarak.
One of the children's cases was investigated under the judgment of the Field State
Court No. 247/Pid/B/2012/PN.Pdg, which sentenced the defendant to three months'
imprisonment for having legitimately convicted the child of having committed a
crime of adultery. The general prosecutor's indictment (first and second indictments)
in the judgment states that the defendant's child is unproven and states that he should
be released from the charge, but thus the accused remains convicted of
imprisonment.!”

3. Customary Decency in Bali
Conflicts that have occurred in the Bali community are resolved through Sangkepan
(a village meeting led by the village chief), but do not exclude the possibility of being
resolved in accordance with the rules of the laws in force in the formal courts if they
cannot be resolved by mutual agreement. Conventional conflicts that lead to criminal
or so-called customary crimes are passed through formal court proceedings, such as
customary debris of humiliation (wakparusya), some customary holes of
consciousness (lokika sanggraha, amandel paragama, gamia gamana, drati krama),
and theft of sacred religious objects. 18 Such custom, in the view of the Bali people,
has resulted in unholy conditions in its territory. The unholy condition (cuntaka) is a
state of unholiness in Hinduism. Cuntaka is also called Sebel. It is said that there is a
cause of death, of menstruation, of childbirth, of abortion, of sickness, of marriage, of
uncertainty, of misconduct, of a pregnant woman without wages, of an unwilling
woman with a wage, and of a wicked woman with an unlawful wage.1?

14 Direktori, Mahkamah Agung, and Republik Indonesia, “Putusan Nomor 10/Pid.Sus-Anak/2018/PN.Mgl,”
last modified 2018,
https://putusan3.mahkamahagung.go.id/direktori/putusan/e4ee2f83a896683750bb4bfd868bc541.html.

15 Hendri Pratama, “Penyelesaian Perkara Pidana Anak Secara Adat Lampung Megow Pak Tulang Bawang
Dalam Rangka Restorative Justice,” FIAT JUSTISIA:Jurnal llmu Hukum 10, no. 1 (2017): 61-84.

6 Nurlinda Yenti, “Sanksi Pidana Adat Terhadap Pelaku Tindak Pidana Perzinaan Di Nagari Ulakan
Kabupaten Padang Pariaman,” Jurnal Normative Volume 5 Nomor 1 Tahun 2017 ISSN : 1907-582 5 (2017).
17 Aria Zurnetti, “Penerapan Sanksi Pidana Adat Dalam Perkara Pidana Anak,” Yudisial 8, no. 1 (2015):
45-64.

18 Dewa Made Rasta, “TINDAK PIDANA ADAT DI BALI DAN SANKSI ADATNYA,” Spektrum
Hukum 15, no. 1 (2018): 112.

19 Kantor Kementerian Agama Kabupaten Badung, “Cuntaka Dalam Agama Hindu,” last modified 1970,
https://bali.kemenag.go.id/badung/berita/1992/cuntaka-dalam-agama-hindu.
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In the traditions of Megou Tulang Bawang Lampung, Basandi Syarak, Syarak Basandi
Kitabullah Minangkabau, and customary law in Bali emphasized that criminal matters
that occurred in their territory would be resolved according to the customary criminal
law in force. The settlement of such customary criminal matters must, of course, involve
many parties to support the implementation of child protection. The involvement of
indigenous peoples in solving malignant child matters can be done on the basis of the
following chart:

Parties Involved in
Juvenile Justice System

|

People Directly Harmed

What to get..
Individual therapy
Social services
Victim advocacy
Support circles
Group therapy
Restitution
Mediation

Source : YWCA, 201921

» .

2YWCA, “Community Compact o

!

Broader Group of
People Harmed

What to get..

Social services

Training & education
small group social work
Support circles

Group therapy
Conference without those
directly harmed

]

Person Causing Harm

What to get..

Individual therapy
Training & education
Social services
Reintegration support
Community service
Group therapy
Conference without those
directly harmed

- Restitution

Mediation

n the Use of Restorative Justice for the Safety and Empowerment of

Utah Youth,” last modified 2019, https://www.ywcautah.org/blog/2019/05/24/community-compact-on-
the-use-of-restorative-justice-for-the-safety-and-empowerment-of-utah-youth/.
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Taking into account the above chart, the parties involved in the criminal child justic#s4
system consist of investigators appointed on the basis of the decision of the head of

police or other officials appointed by the chief of police of the Indonesian Republic, the

prosecutor general appointed according to the decision of the attorney general or other

officers designated by the chief prosecutor, the community director, the social welfare

force of parents or guardians of children, and the leader of the local customary village.

In the case of an evil child, the parties must identify three things: (1) the victims; (2) the

group of victims; and (3) the persons who caused the loss.

The injured must be assured of access to therapy, social services, advocacy for victims, p=
supportive environment, therapeutic groups, restitution, and mediation. While in the
disadvantaged group, it must be ensured to get social services, training and education,
social worker groups, a supportive environment, and conferences, although not directly

harmed. The last is the group of people who caused the occurrence of losses, i.e.,

obtaining 1) individual therapy, 2) training and education, 3) social services, 4) support

for return to society, 5) group therapies, 6) conferences, although not directly damaged,

7) restitution, and 8) mediation.

Regarding the granting of damages, in the customary Lampung criminal casd,

Minangkabau has mentioned that the perpetrator must pay a fine and pay damages to

the victim and his family. In Law No. 35 of 2014, the issue of restitution is regulated in

one section, namely in Article 71 D, which states that:

(1) Every child who becomes a victim as referred to in Article 59, Paragraph 2, Letters H,
D, F, H, I, and ] has the right to apply to the court for the right of restitution, which
is the responsibility of the offender;

(2) Further provisions concerning the implementation of restitution as referred to ih
paragraph (1) shall be governed by government regulations.

Restitution is the payment of damages incurred by the offender on the basis of h
judgment of a court of permanent jurisdiction for the material and or immaterial loss
suffered by the victim or his heir. Especially for children in conflict with the law who are
entitled to reimbursement, the victim's children The granting and determination of such
damages is somewhat mediated by customary elders. If there's a deal, then the bad boy's
case is settled using the concept of restorative justice. What if the offer of mediation and
reimbursement is rejected by the victim or his family?

Rejection is usually due to improper communication in the mediation process. One thing

to keep in mind in the restorative justice process is to pay attention to the people

involved in the mediation process. The principles and methods of restorative justice can
be seen in the following chart:
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What to expect..
Victims * Needs & rights are fulfilled
* Obtain support in repairing harms

What to expect.
Restorative Justice Ci ities of Care + Responsible to create safe and
healthy environments
+ Obliged to support recovery
Processes involved.. + Address root causes of crime
* Community conferencing
* Restorative dialogue
* Peacemaking circles

What to expect..
Offenders + Acknowledge responsibility

+ Obliged to repair harm

Source : Provincial Court of Alberta, 2022 22

The restorative justice approach provides solutions to the protection of children in<
conflict with the law, victims, and society in the settlement of child crimes. This concept
criticizes the criminal justice system that does not give special attention to the victim

[ Formatted: Font: Book Antiqua, 11 pt, Font color: Text 1
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eliminates conflict between perpetrators, victims, and society, and emphasizes the
importance of overcoming the feeling of impunity resulting from crime in order to
improve. The way restorative works begins with the community of communities that
engage in dialogue about restorative practices and make agreements about the cycle of
peace. Restorative justice will work with the victims, the local community, and the
perpetrators. Communication with the victim has to pay attention to the needs and rights
it will receive and provide support to repair the damage that has occurred. While
community groups play a role in creating a safe and healthy environment, they are
obliged to support the recovery and find out the root causes of crime in their
surroundings. For the perpetrators, the way restorative justice works is that they are
expected to be responsible for their actions and obliged to support the victim's recovery
process.

<

It is not uncommon for child matters to be resolved using two legal systems, namely+
positive law and customary law. Faced with the dualism of this legal system, customary
decisions are considered "binding" to the parties involved, but such decisions are only a
"discretion" for the legal system if a dispute is processed in a formal system. 2

The concept of penalization is not just about the provisions of criminal law, either
formally or materially. In parenting against children, the concept of restorative justice
also speaks of parenting systems. The communities and customary law systems in force
in each region should be at the discretion of the law enforcement agencies to resolve the

2 Pprovincial Court of Alberta, “What Is Restorative Justice?,” last modified 2022,
https://rjalbertacourts.ca/what-is-restorative-justice.

2 Joko Setiyono Eurike Febritha Ramimpi, “KEADILAN RESTORATIF SEBAGAI PERLINDUNGAN
TERHADAP ANAK YANG BERKONFLIK DENGAN HUKUM DALAM PENYELESAIAN
PERKARA TINDAK PIDANA,” Jurnal Komunikasi Hukum 8, no. 1 (2022): 469-480.

% Trisno Raharjo, “Mediasi Penal Dalam Ketentuan Hukum Pidana Adat,” Dinamika Hukum 13, no. 2
(2013): 197-2009.
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case of the unrighteous child. In order to avoid inequalities of perception among law
enforcement authorities in the implementation of the Child Criminal Justice System Act,
which is an attempt to protect the treatment of children facing the law, all parties
involved in the process must have the same understanding. The culture of the
community remains the guiding principle in dealing with child abuse, so that obstacles
to the handling of child crimes can change the public's view that children have shared
responsibilities. Society has an important role that can be seen in the concept of
restorative justice because society is tasked with carrying out the process of reunifying
children facing the law in their environment.

<

Criminal mediation for children in conflict with the law l: [ Formatted: Space Before: 0 pt, After: 0 pt

It's not an easy thing to settle a child's criminal case. Not all parties can easil [Formatted: Line spacing: single

apologize for the ill treatment they suffered. The philosophy of settling child crimes is
to guarantee the protection of children's rights, whether as perpetrators, victims, or the
community in which they live. In the reform of criminal law known as criminal
mediation.

The concept of Penal Meditation in the settlement of traffic crimes committed by
children in the past will be based on Pancasila's values as the nation's view of life in
reforming the legal system in the Juvenile Criminal Court by taking into account the
balance of the interests of the community, victims' interests, and perpetrators' interests
of criminal acts, which can be carried out at the investigation stage, prosecution stage,
and stag stage. 2>

According to Act No. 30 of 1999 on Arbitration and Dispute Resolution, crimindl
mediation is used to reconcile the perpetrator and the victim. The resolution of juvenile
offenses by the eradication of customary criminal consequences is a concept of local
knowledge that exists in Indonesian society. Such local wisdom can be used to eliminate
crime or to imprison people. Von Savigny remarked that "the law must be viewed as a
soul or spiritual infusion of a nation." There is always a connection between the law and
the personality of a nation." (volkgeist) 2. Savigny further states that the law is a cultural
product that evolves over time and history and flourishes alongside the culture that
inhabits it.

The customary law that lives in society is also affirmed in Law No. 1 of 2023 on th
Code of Criminal Law. Article 2, paragraph (1) of the Covenant refers to customary law
and states that it does not diminish the validity of the law living in a society that
determines that a person deserves to be punished even if such acts are not regulated by
this law. The article on living law is an affirmation that Code of Criminal Law is
committed to preserving the customary law that exists in Indonesia. Article 2 (2) also
stipulates that the law living in a society, as referred to in paragraph (1), shall apply in
the place where the law is living, as long as it is not regulated in this law and in
accordance with the values contained in the Pancasila, the Basic Law of the State of the
Republic of Civilized People.

The model of criminal mediation in the settlement of criminal cases is a model thqt
supports settlement using customary sanctions carried out by society. Some of the

%5 Hufron Rohman Hakim, Basuki Rekso Wibowo, Krisnadi Nasution, “Penal Mediation as an Alternative
of Transffered Criminal Settlement Done by Children,” Technium Social Sciences Journal 9 (2020): 228—
297, https://techniumscience.com/index.php/socialsciences/article/view/332/124.

% Abdul Wahid dan Anang Sulistyono, Etika Profesi Hukum Dan Nuansa Nuansa Tantangan Profesi
Hukum Di Indonesia, Panduan Bagi: Penasehat Hukum, Hakim, Jaksa, Polisi, Dan Mahasiswa Fakultas
Hukum (Bandung: Tarsita, 1997).
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parties involved in dealing with child crimes have done a number of things to get the
perpetrators to apologize and be able to make atonement for their crimes to the victims
and their families. A child's criminal case can be settled with an apology and a confession
of regret. Both child offenders provide restitution, in which the offender pays back the
victim through financial payments, return or replacement of property, rendering direct
service to the victims, or in any way agreed by the parties. The third is to do community
service by giving free services to charities or the government. This and other measures
to repair losses (if the definition of restorative justice is widely used) are considered
restorative results.

Toni Peters mentions in Barda Nawawi that criminal mediation can be carried out
within the framework of criminal law. In some European countries, the regulatory
framework is used as part of (1) the Children's Court Laws (Austria, Germany, Finland,
and Poland), 2). Placed in the Code of Criminal Procedure (Austria, Belgium, Finland,
France, and Poland), 3) Placed into the Criminum Code (Finland, Germany, and Poland),
4) d. Autonomously regulated in the Mediation Act (Norway). 2

The use of criminal mediation as an alternative to criminal justice, especially in the
case of child perpetrators who violate customary law, has become a necessity to keep
pace with the developments of the times and the need to satisfy the sense of justice for
the victims. Criminal mediation has become a legal breakthrough in customary criminal
matters because it is an attempt to find a settlement for the parties. The settlement of
customary criminal matters for the Indonesian people will stick to the values of family
with the principle of making divorce and mutual agreement. The model of criminal
mediation can be selected and customized using the model of family and community
group conferences. Morris and Maxwell point out that the model family community
group conferences are one form of criminal settlement carried out through the process
of compromise between perpetrators and victims to find a settlement of criminal acts
within the community. 2. Nevertheless, the family community group model also does
not exclude the possibility of the mediation process as the parties do not reach an
agreement on the settlement of the matter. If the mediation fails, then at the investigation
stage, at the judicial stage, it only becomes the judge's consideration in the fall of the
judgment and does not directly stop the ongoing legal process, Implementing traditional
legal practices and enforcing traditional penalties stand as potent means of social control
within the community.2? A child who is in conflict with the law is a dishonest child who

[ Formatted: Font: Book Antiqua, 11 pt
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has to be treated differently in the process of parenting.3® The establishment of law as a

form of social control within a community is essential to meeting the community's needs.
This legal framework serves as a means for the community to supervise the
government's actions, aiming to achieve harmony between stability and societal
changes. Social control, whether preventive or repressive, involves efforts to maintain
certainty and justice, either by preventing disturbances or restoring legal harmony. The

27 Lilik Mulyadi, “Mediasi Penal Dalam Sistem Peradilan Pidana Indonesia: Pengkajian Asas, Norma, Teori
Dan Praktik,” Yustisia Jurnal Hukum 2, no. 1 (2013).

28 Kiki Mahendra Febriansari and Irma Cahyaningtyas, “Ide Family Group Conference Dalam Sistem
Peradilan Pidana Anak Di Indonesia,” Jurnal Pembangunan Hukum Indonesia 3, no. 3 (2021): 370-383.
2% Ida Bagus Sudarma Putra, “Community Legal Awareness and Customary Sanction to Prevent Littering:«
How Penglipuran Village in Bali Makes Efforts?”,” Udayana Journal of Law and Culture 6, no. 1 (2022):
23.

30_M MacRoberts and .M MacRoberts, “From the SAGE Social Science Collections . Rights Reserved .,”
The ANNALS of the American Academy of Political and Social Science 503, no. 1 (1986): 122—-136.
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process of social control, which can be non-coercive, contributes to the creation of new
rules, often enforced through various means such as prohibition, standargl
compensation, and therapeutic or conciliatory measures. These tools become integrdl
parts of society, enacted formally through written laws or informally through educatior],
religion, seminars, and the dissemination of legal understanding. Typically, softer formps
of social control, such as advisory measures, precede stricter ones, with legal normp
applied as a last resort if other methods fail to achieve the desired goals.3!

Social control, as a form of public surveillance, needs to be present in legal form t

ensure a balance between stability and change in society. The social nature of control j
divided into preventive and repressive modes, where preventive is aimed at preventin:

v g
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disturbances of certainty and justice, while repressive seeks to restore legal compatibilit]
without the use of force or coercion. Social control is a process that supervises th|
application of customary sanctions, ensuring they align with the local community
norms and values. It involves community participation in maintaining a balanc
between justice and customary norm enforcement. Social control ensures consistency it
the application of sanctions, balancing the severity of violations with the wisdom d
indigenous peoples. It prevents abuse of customary sanctions and unfaij
implementation, ensuring justice and local policies are balanced. Social control als
preserves traditions and customary values, ensuring transparency and fairness in th
implementation of sanctions. By actively involving the public, indigenous figures, an
other relevant parties, social control becomes a form of supervision for the integrity an
sustainability of customary sanctions at the local level. Based on the theory of socidl
control, this study offers a model family community group in criminal customs that can
be done in a manner according to the following chart:
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involves victims, indigenous communities, law enforcement, and victims. It aims to

v o
Indigenous .. .
- . . ,
2 Victims’ Family Needs
LA Penal Mediation Goal
Groups
. Victims & Family
" I
e Empowerment
Offenders nder
Empowerment

3! Carolina Tuhumury, “Law as a Supreme System and Social Control Tool,” International Journal qf
Multicultural and Multireligious Understanding 10, no. 6 (2023): 424.
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protect indigenous peoples, meet the needs of victims and their families, empower the
victims to return to their original condition, and empower the perpetrators to make self-
reparations by apologizing, giving restitution, and restoring the conditions of the
Indigenous Peoples.

Source: Research 2023
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the child through litigation processes, the child did not obtain his rights. The diversified
concepts and usage of the concept of restorative justice do not work well due to
differences in interpretation by law enforcement agencies and society. The concept of
criminal law that presupposes retaliation today is no longer relevant. Therefore, with the
evolution of the times, the concept of criminal law enforcement for child affairs should
be done with a restorative approach to providing recovery to the victim. The concept of
restorative justice is carried out through criminal mediation by preventing the granting
of customary sanctions. Such a legal action is expected to satisfy a sense of justice, both
for victims, perpetrators, and society.
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