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Abstract: Alternative Dispute Resolution (APS) is a concept of dispute resolution in various countries whose
implementation is separate between mediation, negotiation, conciliation, consultation, expert opinion, and
arbitration. The application of APS type separation makes the settlement mechanism not optimal because each
type has its own uniqueness. Whereas the current trend shows the increasing use of various alternative dispute
resolution outside the court. For this reason, in the Alternative for Environmental Dispute Resolution (APSL)
there must be an effective model that can be applied. The type of research used is normative.
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l. INTRODUCTION

Countries in the world have started paying attention to environmental management since 1972. In that year, the
Indonesian government welcomed the First World Environment Conference which was held in Stockholm,
Sweden in June 1972, but in June 1972, At that time, the Indonesian government did not know a special
institution that handled environmental problems. Where as the current trend shows the increasing use of various
alternative dispute resolutions outside the court such as arbitration, mediation, consultation, conciliation, and
expert judgment. Research from Queen Mary University in London shows 93% of respondents have a
preference for resolving disputes through arbitration and alternative dispute resolution (ADR). (Mary, 2018)
Settlement of disputes through non-litigation has been known as ADR (Wiryawan, 2010). Management of the
environment and natural resources tends to be directed towards investment interests and is always understood as
economic sense and not  understood as ecological and sustainable sense. Therefore, environmental
sustainability was then raised as an issue that environmental sustainability and the availability of natural
resources are human rights. Awareness of the relationship between human rights and the environment is
triggered by the high rate of global environmental destruction caused by the rapid industrial growth in the
forestry, marine, energy, and mining sectors. This destruction in turn makes it impossible to enjoy or fulfill
human rights, which are not only limited to economic, social and cultural rights, but also include civil and
political rights (Kasim, 2004). Alternative Dispute Resolution (APS) is a concept of dispute resolution in
various countries whose implementation is separate between mediation, negotiation, conciliation, consultation,
expert opinion, and arbitration. The application of APS type separation makes the settlement mechanism not
optimal because each type has its own uniqueness. Currently, it is seen that alternative solutions to
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environmental disputes outside the court are increasingly being looked at. For this reason, in the Alternative for
Environmental Dispute Resolution (APSL) there must be an effective model that can be applied.

1. LEGAL MATERIALS AND METHOD
The type of research in this study is normative with the nature of the research in this study is explorative. The
approach used in this study uses the

1. RESULTS AND DISCUSSION

ADR (Alternative Dispute Resolution) concept approach as a way to resolve disputes which has long been
known in various beliefs and cultures. Various facts have shown that basically mediation, conciliation, and
negotiation are not foreign methods in an effort to resolve disputes in the community. It's just that the context of
the approach and method is different from the local legal culture. The definition of Legal Culture is: “People's
attitudes toward law and the legal system-their beliefs, values, ideas and expectations. In other words, it is that
part of the general culture which concerns the legal system”. Like traditional Chinese people consciously, they
accept moral bonds more because of the influence of social sanctions than because they are forced by law
(Sutiyoso, 2008).

Alternative Dispute Resolution is a dispute resolution institution or difference of opinion through a procedure
agreed upon by the parties, namely an out-of-court settlement by means of consultation, negotiation, mediation,
conciliation, or expert judgment. Settlement of disputes in civil cases can be done through litigation (the term
used for those who use judicial institutions), and non-litigation (the term used for those who use institutions
outside the court), can be carried out if the litigating parties agree to choose one or the other. one such
institution. So the choice is not an act of chance but as human behavior related to the law. As stated by A. De
Wild, that the law is a form of human behavior that can be observed (Munir, 1997).

An alternative theory of dispute resolution was proposed and developed by Ralf Dahrendorf in 1958. The theory
of dispute resolution is oriented towards social structures and institutions. Ralf Dahrendorf argues that society
has two faces in terms of dispute and consensus (H. Salim HS., 2013). Therefore, Ralf argues that sociological
theory should be divided into two parts, dispute theory and consensus theory. Dispute theory analyzes conflicts
of interest and the use of force that binds society together in the face of such pressures. Meanwhile, consensus
theory examines the value of integration in society (H. Salim HS., 2013). Richard L. Abel, defines a dispute
(dispute) as, "Public statements regarding inconsistent claims for something of value (H. Salim HS., 2013)."
Furthermore, it can be added regarding the definition of dispute, namely, "Conflicts, disputes and disputes that
occur between one party and another and/or between one party and various parties related to something of value,
whether in the form of money or objects.” In this definition, a dispute is constructed as a dispute/contradictory
between the disputing parties consisting of two parties or more than two parties. For example, those who have a
dispute between A and B, C, D. A are the plaintiffs, while B, C, D are the opposing parties (defendants). Based
on this description, it can be formulated the definition of dispute resolution theory.

Therefore, in responding to the practice of environmental disputes that are oriented towards achieving a
common understanding or consensus which is the inherent goal of environmentally sound and sustainable
development (communicative action), it is very necessary to reconstruct the concept of practical ratios into the
concept of communicative ratios through alternative environmental dispute resolutions. Habermas believes that
actions between humans in a society do not occur arbitrarily, but are rational. The rational nature of the action in
Habermas's view is instructive. It assumes that the participants in communication are oriented towards achieving
understanding with each other. Understanding can also be interpreted as agreement or consensus. The
communicative ratio guides communicative actions to reach mutual agreement in the form of consensus about
something. This consensus does not just happen. The main prerequisite for consensus is mutual understanding
and borrowing of perspectives. One party must try to understand the other person's problem or try to play the
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role of the other in order to know the problems faced by the other person so that consensus is reached to resolve
a dispute.

Habermas' theory of communicative action rests on the idea that social order ultimately depends on the
capacity of actors to recognize the intersubjective validity or validity of the various claims on which social
cooperation is based. Thus, cooperation through communicative action is obtained by claiming validity that can
be justified through communication, including by criticizing. The speaker in Habermas' communicative act
performs a speech act that is oriented towards mutual understanding by submitting a validity claim, and
assuming that the validity claim will be accepted by the listener. Good communication requires listeners to
understand and accept speech acts. The listener approves or affirms the speaker's statement. If the speech act is
accepted, what is called an actor relationship arises which creates social relations. According to Habermas, the
world can be divided into three. First, the subjective world (part of the internal world) which is based on the
feelings, beliefs, desires, experiences, and intentions of the actors. Second, the shared social world formed by
norms, actor relationships, institutions, and where the actors place themselves (part of the outside world). Third,
the objective world, namely the objective objects and circumstances (part of the external world). Habermas
argues that a speaker who performs the act of speaking at the same time must create claims of validity,
truthfulness, sincerity, and understanding by the hearer of the speech act to be successful.

According to Habermas' view, philosophy must have relations and cooperation with other disciplines such as
social science and empirical science in general. The link between philosophy and empirical science is presented
in his book "Theory of Communicative Action". Habermas' critical reconstruction of the problem of rationality
takes its roots from the critical theory of the critique of instrumental ratio (Dennis A. de Vera, 2014). The Samin
community based on the critical movement tries to find justice in the midst of political currents that fully
support development. They voiced their protest against the cement project in the forest environment, where they
depend on farming for their livelihood. They feel that they understand very well the environment that they
depend on and that the landscape of the environment cannot be changed because it will definitely disturb not
only the forest ecosystem but also the agricultural ecosystem built by local residents. Those who are always
silent and never interfere in government politics are immediately opposed if the environmental aspect which is
very potential for human survival is disturbed and even wants to be damaged on the grounds of development for
the welfare of the people around and hearing about job opportunities. However, they don't need work, they just
need to live sustainably and side by side with nature because it's the only nature they depend on. If the nature is
no longer there because it is occupied by a company that utilizes the surrounding land, both from the land where
they live and where they live. It doesn't stop there, the natural resources that serve as water reserves and a place
to support the earth, namely limestone mountains, will also not be separated from human exploitation in
industrial activities.

For this reason, in responding to the practice of environmental disputes that are oriented towards achieving a
common understanding or consensus which is the inherent goal of environmentally sound and sustainable
development (communicative action), it is very necessary to reconstruct the practical ratio model into a
communicative ratio model through alternative environmental dispute resolution. Habermas believes that
actions between humans in a society do not occur arbitrarily, but are rational. The rational nature of the action in
Habermas's view is instructive. It assumes that the participants in communication are oriented towards achieving
understanding with each other. Understanding can also be interpreted as agreement or consensus. The
communicative ratio guides communicative actions to reach mutual agreement in the form of consensus about
something. This consensus does not just happen. The main prerequisite for consensus is mutual understanding
and borrowing of perspectives. One party must try to understand the other person's problem or try to play the
role of the other in order to know the problems faced by the other person so that consensus is reached to resolve
a dispute.
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Alternative Dispute Resolution (APS) or Alternative Dispute Resolution arises from a movement over the
motive of the high costs of litigation resulting in high economic costs, prolonged psychological fatigue, plus
insurance costs, and wasted time spent on litigation. In the 80s, President Bush Senior criticized lawyers for not
being sensitive to “access to justice”. Developing the access to justice model is to answer criticism of the
judicial process or litigation whose results are increasingly moving away from the community's sense of justice.
Mauro Cappelletti and Bryant Garth are the main initiators of access to justice placing mediation which is an
alternative form of dispute resolution as the third wave of access to justice. However, in practice there are also
weaknesses in the model and practice, for example, in contrast to judges or arbitrators, the mediator does not
have the authority to decide disputes between the parties, the mediator supports the parties in reaching an
agreement where the parties themselves determine the agreement between them. , a third party who is neutral
and tends to be passive in offering a solution to a solution, the mediator only acts as a mediator in a dispute. In
addition to mediation, other alternative dispute resolution (arbitration, conciliation, negotiation, etc.) also have
several shortcomings that cannot be denied. From these shortcomings, it is necessary to formulate an ideal
alternative dispute resolution model that can adapt to the needs of justice seekers.

Habermas' theory of communicative action rests on the idea that social order ultimately depends on the capacity
of actors to recognize the intersubjective validity or validity of the various claims on which social cooperation is
based. Thus, cooperation through communicative action is obtained by claiming validity that can be justified
through communication, including by criticizing. The theory of communicative action relies on justification,
namely the theory of argumentation or discourse. Therefore, discourse by Habermas is called a "reflective form"
of communicative action. An outcome in discourse, both consensual and non-consensual, is rational only if in
the process there is no visible exclusion, suppression of argument, manipulation, self-deception, and the like
(Rehg, 2017). A neutral observer can judge whether the interlocutor has complied with institutional procedures,
while the participants involved must assess how well they have met the dialectical prerequisites by rigorous
critical testing. The truth condition of a proposition is the potential agreement of all. Thus the pragmatic
universal meaning of truth is determined by the demand to reach a rational consensus (Rehg, 2017).

Habermas divides three forms of argumentation, namely argumentation as a product, argumentation as a
procedure, and argumentation as a process, or all three can be harmonized as: 1) logic; 2) dialectic; and 3)
rhetoric. At the logical level, the parties consider the argument as a product, namely a number of reasons that
support the conclusion. From this perspective, the disputants aim to build a “convincing argument” from the
intrinsic nature of the argument and by which claims of validity can be determined. The logical strength of such
an argument depends on how well one has considered all relevant information to avoid possible objections from
the opposing party. Logical judgment presupposes the dialectical adequacy of argumentative procedures. The
product of argument-making practice is logically strong only if at the dialectical level, arguments and counter-
arguments have been given in a rigorous critical discussion (Habermas, 1984).

Habermas calls these conditions a "ritual competition for the better argument.” The participants in the dialectic
must be able to state the problems they face, respond to relevant objections, fulfill the burden of proof proposed,
and so on. Therefore, in the mediation process, the mediator must establish dialogical communication between
the parties, provide equal opportunities for the parties to raise their problems and demands, and listen to both
parties in a balanced manner. If necessary, the mediator can clarify a party's statement or request supporting
evidence from that statement. Critical examination of the parties' statements in turn depends on the rhetorical
quality of the persuasive process. The rhetorical perspective is intended to design arguments to place the
audience in the appropriate socio-psychological space to make responsible collective judgments. The rhetorical
aspect is suitable for open mediation such as public mediation. In public mediation, interested parties can be
present, although they do not have to be speakers. The parties directly involved in this kind of mediation must
not only be able to convince the opposing party, but also be able to convince the audience present, who are also
interested parties.
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This prerequisite basically requires all parties to assess all relevant information and arguments as rationally as
possible, and consider arguments based only on merit in achieving an impartial truth. One of the challenges to
implementing Habermas' theory on mediation is the requirement to involve all affected parties to participate so
that the discourse is inclusive. In reality, it is impossible for all affected parties to participate in a mediation
process, especially in public mediation, such as in agrarian or land cases. The solution is to involve only
representatives of the disputing parties. Representatives position themselves as all affected parties, and decisions
must be made with the consideration of all affected parties even if they do not participate in the discussion.

The speaker in Habermas' communicative act performs a speech act that is oriented towards mutual
understanding by submitting a validity claim, and assuming that the validity claim will be accepted by the
listener. Good communication requires listeners to understand and accept speech acts. The listener approves or
affirms the speaker's statement. If the speech act is accepted, what is called an actor relationship arises which
creates social relations. According to Habermas, the world can be divided into three (G. Goldkuhl, 1999). First,
the subjective world (part of the internal world) which is based on the feelings, beliefs, desires, experiences, and
intentions of the actors. Second, the shared social world formed by norms, actor relationships, institutions, and
where the actors place themselves (part of the outside world). Third, the objective world, namely the objective
objects and circumstances (part of the external world). Habermas argues that a speaker who performs the act of
speaking at the same time must create claims of validity, truthfulness, and understanding by the hearer of the
speech act to be successful (G. Goldkuhl, 1999). This can be illustrated in the dialogue:

Harry C. Bredemeier states that law can be used as an integrator, and a means to facilitate social integration.
This theory is a development of Talcott Parsons' theory of social systems, which says that social systems break
down into sub-systems (Rahardjo, 1977). Talcott Parsons with a structural-functional theory that begins with
four important functions of the action system, namely adaptation, goal attainment, integration, and latency
(Ritzer, 1996). This theory is known as cybernetics theory. The theory of cybernetics was first coined by Talcott
Parsons, where in his theory Parsons assumes that society is a system consisting of parts (sub-sub) that are
interrelated and influence each other reciprocally. Parson's view that society is a functionally integrated system
in the form of equilibrium. Although social integration can never be achieved perfectly, in principle the social
system always tends to move towards dynamic harmony. More specifically, this theory states that in a society
there are various kinds of sub-systems, where between one subsystem and other subsystems are interrelated and
influence each other. The sub-systems referred to include sub-systems, among others, cultural sub-systems,
social sub-systems, political sub-systems and economic sub-systems, or popularly known as AGIL (Tittenbrun,
2014).

This theory will be used in building alternative models of environmental solutions. What is needed in action
theory is an active, not passive adaptation. This theory demands an active environmental transformation against
stagnation, to realize human values. Human efforts produce a complex balance between the factors that hinder
and facilitate evolutionary change (Beilharz, 2005). Talcott Parsons' Cybernetic Theory which puts forward a
theory about society that is comprehensive by starting with the actions of individuals with all their broad
interrelationships in society. According to Talcott Parsons (Soemitro, 1989) individual behavior is not a
biological behavior, but as behavior that has a sociological meaning. Individual behavior can always be given a
place in a certain social relationship, which means that behavior is a structured action.

Talcott Parson in his systems theory suggests that this broad social system consists of sub-systems of individual
actions in the fields of culture, social, personality and behavioral organisms. Human actions in this society are
limited by two basic environments, each of which is physical, namely the physical-organic environment and the
ideal which is called the ultimate reality environment. Between the two basic environments there is a subsystem
which is a hierarchical unit, namely the cultural subsystem with the function of maintaining patterns; social
subsystem with integration function; the political sub-system with the function of pursuing goals and the
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economic sub-system with the function of adapting without overriding the main priority of the environment as a
dependent element.

Figure 1 Alternative Integration Model for Prismatic Environment Solutions (Cybernetic Theory
Modification)
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(Source from the researcher himself)

The chart above is a modification of Talcott Parson's cybernetics theory which describes the cybernetic
relationship between sub-systems in society that takes place through the process of information flow from
subsystems with high information levels to subsystems with low information. On the other hand, flows from
sub-systems with low information levels also occur, which in this case is conditioned by subsystems with higher
energy levels. Within the framework of these sub-systems, law can enter into cultural sub-systems and can enter
into social sub-systems. As a cultural sub-system, law maintains patterns, cultural values which are guidelines
for individual behavior. As a social, economic and cultural sub-system, law functions to integrate, regulate
individual activities in meeting their needs and prevent conflicts and other things that interfere with the smooth
running of social interactions and community productivity. While the act of communication is an adaptation
function that is carried out in response to community conflicts that cannot maintain their lives in the midst of
environmental changes.

Law as a result of human reason essentially contains various ethical and moral values needed by a dynamic
society. So dynamic law is always able to provide a way out in the event of a legal conflict or continuing
uncertainty. Dynamic law can always provide a way out and a solution if there are disputes and disputes,
especially to the needs of the community regarding values. The environmental aspect in this chart is placed as
the center of the hypocenter in maintaining the existing system. While the alternative for the existing dispute
resolution is a dispute control system to make a legal agreement (consensus). So, the law receives input from the
economic, political and cultural fields to analyze its impact and then it is formulated in communication actions
in the form of the best alternative dispute options (prismatic) and in the end it becomes output to be returned to
the community as a form of responsive social justice. . Habermas' communication action is access to
representation of alternative prismatic dispute resolution. This communication action can be transformed into a
legal institution such as BANI (Indonesian National Arbitration Board), or emphasize alternative practices of
adaptive dispute resolution (pseudo dispute resolution) which in principle will be a means of integration that can
be accepted, recognized and utilized and provide the best win. -win solution in the community.

This APSP model also relies heavily on Habermas' theory of communicative action which rests on the idea that
social order ultimately depends on the capacities of actors. This prerequisite basically requires all parties to be
involved in inclusive discourse from the government, the private sector, NGOs, experts and the affected
community. Based on Habermas' theory, the Prismatic Environmental Solution Alternative Integration Model
(Cybernetic Theory Modification) cannot stand alone but requires support from the determining actors in
dispute resolution, namely the parties involved in the process of realizing social justice. The following is a
picture of the APP implementation model in which there are determining factors in realizing a fair decision:
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Figure 2 Prismatic Environmental Dispute Resolution Implementation Model
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From Figure 2 it can be explained that the APSP actors consist of, Affected Communities, NGOs,
Entrepreneurs/Proponents, Consultants and Government. Conflict conditions can be explained by Donald black's
morphological theory to determine the dynamics of the relationship between conflicts. Morphological analysis
will be able to assist in seeking conflict resolution. According to Donald Black, "Morphology is the horizontal
aspect, or the distribution of people in relation to each other, including their division of labor, integration, and
intimacy" (Black, 1976). Morphology is the horizontal aspect of social life, dividing people's relationships from
one another, including the division of labor, interaction, intimacy, unity. It varies across settings of every kind,
whether society, community, neighborhood, or organization, public place, marriage or close friends (Black,
1976). Variable morphology explains many patterns / forms of social life. For example, forms of social
evolution, such as the family, the growth of government, the diversity of cultural life. Differentiation also
explains aspects of stratification, religion, violence, and organization. Morphology also describes the quantity
and force of laws. The strategy of explaining the application to the evolution of law in the judiciary. And it is
possible to explain law and the continuity of law itself in relation to the center of social life (Black, 1976).

The conclusion from this morphological discussion is that it causes differentiation varies across groups.
Differentiation within each group horizontally among humans. Differentiation of various kinds, from society to
organization, family, friends. This includes differences between people in the business world and differences in
places.

Organizational actors are the corporate aspects, or capacities of collective action. The more organizations, the
more organized the community groups are than without organizations. In this study, Donald Black concluded,
organization is a social aspect that can be counted. Then stated that law varies directly with organization,
meaning that people in groups always win over individuals before the law (an organization bringing a lawsuit
against another is more likely to win than an individual bringing a lawsuit against another individual). At the
same time, the legal direction in organizational behavior is "Law is greater in a direction toward less
organization than toward more organization". The impact of this statement indicates that the organization/group
is more likely to bring a lawsuit against an individual. In a direction toward less organization, law varies directly
with organizational distance. But, In a direction toward more organization, law varies inversely with
organization.

In order for the local community to get a balanced bargaining position and a balanced position of power against
companies or the upper class as stated in the Black Legal Behavior Theory, they must group together and
synergize. From the actors of the affected community groups, NGOs, entrepreneurs/initiators, consultants and
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the government, all of them are mutually configured with one another and centered on the mediator as the
hypocenter of the dispute resolution process management discourse. Then the mediator corresponds with the
actors involved. Setelah itu mediator melakukan konfirmasi atas rekomendasi-rekomendasi pemerintah, ahli dan
LSM kepada masyarakat terkena dampak oleh karena mereka adalah subjek terkena dampak atas tindakan
pemanfaatan lingkungan yang berpotensi adanya kerusakan. Setelah itu dilakukan musyawarah antara mediator
dan masyarakat terkena dampak sampai akhirnya diberikan putusan yang bersifat mengikat antara para pihak
dan harus dipatuhi bersama. Peran pihak ketiga menjadi sangat penting oleh karena harus secara independen,
berperan aktif memberikan rekomendasi sampai putusan yang mengikat kedua belah pihak. Untuk memenuhi
standar pihak ketiga tersebut diperlukan adanya lembaga profesi pihak ketiga yang punya kecakapan dalam hal
logika, dialektika dan retorika untuk dapat mewujudkan kesadaran komitmen dalam menciptakan iklim investasi
berdasarkan wawasan lingkungan dan pembangunan berkelanjutan. Musyawarah mengandaikan adanya
komunikasi yang konstruktif untuk mencapai kesepakatan bersama. Dengan demikian, tindakan komunikasi
antar pihak dalam APSLP sangatlah penting. Meminjam pendekatan tindakan komunikatif Habermas, satu pihak
mengungkapkan permasalahan dan tuntutannya. Pihak yang lain juga dapat mem problematisasi permasalahan
yang diajukan oleh salah satu pihak, serta juga dapat mengajukan tuntutan pembanding (counterclaim). Di
sinilah pentingnya peran pihak ketiga untuk dapat mengevaluasi setiap pernyataan yang diajukan oleh para
pihak, memvalidasinya guna mencapai kesepakatan bersama.

v. CONCLUSION

Ketidakefektifan & efisien sengketa lingkungan yang diselesaikan di lembaga peradilan mengakibatkan
diperlukannya sebuah alternatif penyelesaian sengketa yang efisien waktu, biaya, dan tenaga bagi masyarakat.
Alternatif penyelesaian sengketa lingkungan sudah diatur dalam hukum positif di Indonesia, akan tetapi proses
penyelesaian sengketa diluar pengadilan jarang sekali berhasil, mengingat dalam memahami permasalahan
dibutuhkan pendekatan lintas disiplin ilmu dan pemahaman khusus mengenai hukum lingkungan secara
mendalam serta metode penyelesaian sengketanya. Model yang efektif dalam penyelesaian sengketa dalam
Alternatif Penyelesaian Sengketa Lingkungan Prismatik (APSLP) dengan pendekatan lintas disiplin ilmu dan
penerapan campuran APS (hybrid system). Penerapan APSLP agar dapat terimplementasikan dengan baik harus
dibangun dengan prinsip tanggung jawab pemerintah, prinsip pencegahan, prinsip kehati-hatian dan prinsip
pembangunan berkelanjutan serta prinsip musyawarah mufakat.
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