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ABSTRAK

Pasal 28 H ayat (1) Undang-Undang Dasar 1945 (Perubahan Kedua): Setiap orang
berhak hidup sejahtera lahir dan batin, bertempat tinggal, dan mendapatkan
lingkungan hidup yang baik dan sehat serta berhak memperoleh pelayanan
kesehatan. Kesehatan sebagai hak asasi manusia harus diwujudkan dalam bentuk
pemberian berbagai upaya kesehatan kepada seluruh masyarakat melalui
penyelenggaraan pembangunan kesehatan yang berkualitas dan terjangkau oleh
masyarakat. Dokter dan dokter gigi sebagai salah satu komponen utama pemberi
pelayanan kesehatan mempunyai peranan yang sangat penting. Dalam
menjalankan praktik, tunduk pada ketentuan hukum yang berlaku termasuk kode
etik. Hubungan antara dokter dan pasien berdasarkan undang-undang dan
perjanjian. Dalam hal ini perjanjian terapeutik, termasuk dalam Inspanning
verbintenis (upaya) bukan menjanjikan kesembuhan. Perjanjian menimbulkan hak
dan kewajiban, dan harus memenuhi Pasal 1320 KUH Perdata. Sebelum dokter
melakukan tindakan medis, harus mendapatkan persetujuan dari pasien atau yang
berhak memberi persetujuan (informed consent) setelah mendapat penjelasan
sesuai standar. Tanpa itu dokter dapat dipersalahkan secara hukum atas
tindakannya. Informed Consent dapat dijadikan alat bukti apabila terjadi
sengketa medis dikemudian hari, juga dapat berfungsi sebagai peniadaan
pidana. Namun dalam pelaksanaannya informed consent belum sepenuhnya
diterapkan sesuai dengan ketentuan yang berlaku. Hal ini dapat menimbulkan
permasalahan atau sengketa medis, sehingga dokter dan dokter gigi dimintai
pertanggungjawaban. Permasalahan dalam penelitian ini: Bagaimana pengaturan
dan kedudukan hukum informed consent dalam penyelesaian sengketa medis di
Indonesia dan Bagaimana kekuatan hukum informed consent sebagai alat bukti
dalam memberikan perlindungan hukum bagi pihak dokter dan pasien apabila
terjadi sengketa medis di Indonesia? Kerangka Teori: Teori Negara Hukum, Teori
Perlindungan dan Teori Hukum Kontrak. Dalam penyelesaian sengketa informed
consent dapat sebagai alat bukti sebagaimana diatur dalam Pasal 164 HIR/284
RBG jo. Pasal 1866 KUH Perdata atau Pasal 184 ayat (1) KUHAP Dengan
syarat: Diperkenankan UU, Reability, Necessity, Relevance. Menggunakan
metode penelitian yuridis normatif terdiri dari data sekunder yang diperoleh dari
bahan hukum primer, sekunder dan tertier serta pendekatan perundang-undangan
dan pendekatan konsep.

Kata kunci : Informed consent, sengketa medis, Inspanning verbintenis.
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ABSTRACT

Article 28H paragraph (1) of the 1945 Constitution (Second Amendment): Everyone has the
right to live in physical and spiritual prosperity, to have a place to live, and to have a good
and healthy living environment and have the right to obtain health services. Health as a
human right must be realized in the form of providing various health efforts to the entire
community through the implementation of quality and affordable health development by the
community. Doctors and dentists as one of the main components of health care providers
have a very important role. In carrying out the practice, comply with the applicable legal
provisions including the code of ethics. The relationship between doctor and patient is based
on law and agreement. In this case the therapeutic agreement, including the inspanning
verbintenis (effort) does not promise a cure. The agreement gives rise to rights and
obligations, and must comply with Article 1320 of the Civil Code. Before a doctor performs a
medical action, he or she must obtain the consent of the patient or those who have the right to
give informed consent after receiving an explanation according to the standard. Without it
the doctor can be legally blamed for his actions. Informed Consent can be used as evidence
in the event of a medical dispute in the future, it can also serve as a criminal waiver.
However, in practice, informed consent has not been fully implemented in accordance with
applicable regulations. This can lead to medical problems or disputes, for which doctors and
dentists are held accountable. Problems in this study: How is the regulation and legal
position of informed consent in the resolution of medical disputes in Indonesia and how is the
legal power of informed consent as evidence in providing legal protection for doctors and
patients in the event of a medical disputes in Indonesia? Theoretical Framework: Rule of
Law Theory, Protection Theory and Contract Law Theory. In dispute resolution, informed
consent can be used as evidence as regulated in Article 164 HIR/284RBG jo. Article 1866 of
Civil Code or Article 184 paragraph (1) of the Criminal Procedure Code with the following
conditions: permitted by Law, Reliability, Necessity, Relevance. Using normative juridical
research method consisting of secondary data obtained from primary, secondary and tertiary
legal materials as well as a statutory approach and concept approach.

Key word : Informed consent, medical dispute, Inspanning verbintenis.
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