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Legal Consequences of Divorce in Mixed Marriages between
Indonesian Citizens and Rohingya Refugees

lAbstract

C [U1]: The abstract is too long. Maximum

This study examines the legal consequences of divorce in mixed marriages between Indonesian
citizens and Rohingya refugees who are stateless. This stateless status invalidates the application
of the principle of nationality (lex patriae) and creates a legal vacuum in international civil law.
This study uses a normative legal method, where the main focus is to analyze and examine
positive legal norms, legal principles, and relevant legal doctrines. This study finds that the
principle of domicile (lex domicilii) and the doctrine of public policy (public policy) justify judges to
apply Indonesian law (lex fori). As a result, the settlement of child custody, division of joint
property, and confirmation of Indonesian citizenship for children are fully subject to national law.
This study concludes that for Muslim couples, the Compilation of Islamic Law gives preference
for custody of minors (who are not yet mumayyiz) to the mother. The status of the Rohingya father
as a refugee does not automatically disqualify him, but the court will consider the stability and
future security of the child within Indonesian jurisdiction as crucial factors. Regarding the division
of joint property, Article 35 of the Marriage Law applies, which states that property acquired during
marriage becomes joint property. As a result of divorce, the property must be divided equally
between the two parties. The stateless status of the Rohingya does not reduce their right to half
of the assets accumulated through joint efforts during the marriage. The key factor is proof of the
acquisition of property during the marriage, not the legal status or citizenship of either spouse.
The legal status and citizenship of the children are the most crucial legal consequences after
divorce. An analysis of Law No. 12 of 2006 on Citizenship shows that Indonesian law explicitly
adheres to the principle of ius sanguinis. Based on this principle, a child born to an Indonesian
mother, even if the father is stateless, legally obtains Indonesian citizenship. This provision is
besiined preventively to avoid statelessness (apatride) in children, providing legal protection from
birth

200 words, explaining the background of the research,
the research methods used, and a discussion of the
legal urgency discussed.

C d [U2]: Provide at least 5 relevant

Introduction|

keywords.

C [U3]: Ensure the introduction contains the

Indonesia receives refugees every year, including refugees from the Rohingya ethnic group. By
the end of 2023, the United Nations High Commissioner for Refugees (UNHCR) recorded 12,295
refugees in Indonesia, including 1,752 Rohingya refugees in Aceh and Sumatra since January
2023. Indonesia is not a signatory to the 1951 Refugee Convention and the 1967 Protocol
Relating to the Status of Refugees, but Indonesia has nevertheless declared its willingness to
serve as a transit country. This means that the Indonesian govermment allows refugees to stay
temporarily in Indonesia for the purpose of relocation to a third country, which is the refugees’
final destination. This policy is an effort to bridge the gap between formal regulatory limitations
and the needs of refugees. (Rajagukguk & Allagan, 2025)

The Rohingya are a Muslim minority group that has historically resided in the Rakhine region of
Myanmar. However, to date they are not recognized as one of the 135 official ethnic groups by
the Myanmar government as listed in the 1982 Myanmar Citizenship Law. This provision
effectively denies the Rohingya ethnic group citizenship status, categorizing them as stateless
persons. This status deprives the Rohingya of access to basic rights as citizens, including the
right to legal identity, education, health services, employment, and adequate legal protection.
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Research Urgency, Research Gap, State of the Art,
Significance of the Research, and Research Objective
in sequence.
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Marriage and family institutions are considered part of public policy that cannot be deviated from.
Therefore, the application of Indonesian law is a necessity in order to protect the social, moral,
and religious values that underpin society.

There is a strong synergy between the qualification process and the application of the public policy
doctrine. Qualification based on lex fori has procedurally directed the dispute to Indonesian law.
Furthermore, public order provides substantive justification that reinforces this decision. The
combination of the two creates a solid legal argument, in which judges not only apply the law for
practical reasons, but also because of their obligation to uphold the basic principles that are
considered essential to the legal and social order in Indonesia.

The ultimate consequence of the interaction between qualifications and public policy is the
affirmation that the law of the forum (lex for) effectively becomes the law governing the dispute
(lex causae). This means that all legal consequences of divorce, from child custody to the division
of joint property, will be decided based on the Marriage Law and the Compilation of Islamic Law.
This approach provides absolute legal certainty and enforceable solutions, while demonstrating
the adaptive capacity of the Indonesian legal system in dealing with complex HPI disputes.

Conclusion

Divorce in mixed marriages between Indonesian citizens and Rohingya refugees creates legal
problems due to statelessness, which invalidates the application of the principle of nationality (lex
patriae). This study concludes that this legal vacuum is overcome through the application of an
alternative connecting factor, namely the principle of domicile (lex domicilii), which is based on
the actual place of residence of the parties in Indonesia. Predominantly, dispute resolution leads
to the application of the law of the forum (lex fori), whereby Indonesian courts apply the Marriage
Law. This decision is reinforced by the doctrine of public policy to protect national interests and
ensure the necessary legal certainty.

The consequence of establishing Indonesian law as lex causae is that all legal consequences of
divorce are governed by the Marriage Law and the Compilation of Islamic Law. Child custody is
decided based on the principle of the best interests of the child, while the division of joint property
Is carried out fairly without discrimination based on the refugee status of the parties. Although
these substantive rights are guaranteed de jure, this study also identifies potential challenges in
de facto implementation for refugees due to limitations in legality and access, which require further
attention in the execution of decisions.

The most fundamental legal implication is that the citizenship status of children bom from these
marriages is guaranteed. Based on Law No. 12 of 2006, children automatically obtain Indonesian
citizenship through the principle of ius sanguinis from their Indonesian citizen parents. Divorce
decrees and custody rulings do not affect the legal status of children that has been attached since
birth. This finding confirms the protective function of national law in breaking the chain of
statelessness across generations and ensuring children’s full access to civil and social rights in
Indonesia.

REFERENCES c ted [U6]: Ensure that all sources cited in
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The role of Indonesian citizen parents becomes the legal anchor that determines the child's
citizenship status. The Citizenship Law explicitly gives children the right to follow the citizenship
status of their Indonesian citizen mother or father. A divorce decree will not revoke or change the
legal status that has been attached to the child since birth. Thus, the stateless status of Rohingya
fathers is not passed on to their children, who are automatically protected by Indonesian
jurisdiction. This confirms the protective function of national legislation in mixed marriages.

The court's decision on child custody does not affect the child's citizenship status, but reinforces
his legal protection. Even though custody was granted to the refugee father, the child remains an
Indonesian citizen. In its considerations, the court will ensure that the best interests of the child,
including the guarantee of his citizenship rights, are fulfilled. The decision actually serves as a
legal instrument to confirm the child's legal identity before the state, separating them from the
stateless legal status of their parents and ensuring their future within the framework of Indonesian
law.

In this context, the issue of limited dual citizenship does not arise because the father is stateless.
This simplifies the legal and administrative process, in which the child is solely recognized as an
Indonesian citizen. The main focus after divorce is on complete civil registration. The birth
certificate issued by the competent authority in Indonesia is authentic and definitive proof of the
child's citizenship status. The divorce decree can be an important supporting document to
strengthen the registration process and guarantee the child's civil rights.

The long-term implications of confirming Indonesian citizenship status for children are significant.
These children will have full access to fundamental rights such as education, health services,
property ownership, and political rights in the future, which their refugee parents cannot access.
This result demonstrates the success of national law in breaking the chain of inheritance of
statelessness across generations. The state, through its legal apparatus, effectively provides
certainty and protection for children born to vulnerable mixed marriages.

The Role of Legal Qualifications and Public Order in the Settlement of
Divorce Disputes in Indonesia

Legal qualification by judges (lex fori) is a crucial first step. Indonesian courts will interpret and
categorize legal facts, such as marital status, divorce, and refugee status, based on their own
legal system. This qualification process inherently directs dispute resolution within the national
legal framework. By categorizing divorce as a personal status matter subject to its jurisdiction, the
court lays the foundation for the application of the Marriage Law as the most relevant law for
resolving the dispute.

The stateless status of Rohingya refugees is qualified by the court not as a legal vacuum, but as
the status of foreigners residing in Indonesia. This qualification is important to avoid legal
stagnation and connect these individuals to the Indonesian legal system through the point of
domicile. Thus, despite not having citizenship, refugees are recognized as having civil rights and
obligations that can be resolved before Indonesian courts, which further strengthens the
application of the lex domicilii principle as a legal basis.

The doctrine of public policy serves as a fundamental defense mechanism for the Indonesian
legal system. Judges will use this doctrine to reject the application of any foreign law—although
in this case there is none—that conflicts with the basic principles of national marriage law.



procedures, child custody, and the division of joint property. Ultimately, this approach effectively
closes the legal loophole caused by statelessness.

Legal Implications of Divorce on Child Custody and Division of Joint
Property|

With Indonesian law being established as lex causae, the legal implications of divorce on child
custody and division of joint property will be fully regulated by the Marriage Law and the
Compilation of Islamic Law. This decision provides clear legal certainty for both parties. The
stateless status of Rohingya refugees does not negate their rights and obligations arising from
marriage. The court will treat this dispute as a domestic divorce dispute, applying national legal
norms to reach a fair decision.

In determining child custody, the judge will be guided by the principle of the best interests of the
child. This principle requires the court to evaluate the parental capacity of each party without
discrimination based on citizenship status. For Muslim couples, the Compilation of Islamic Law
gives preference for custody of minors (who are not yet mumayyiz) to the mother. The Rohingya
father's refugee status does not automatically disqualify him, but the court will consider the
stability and future security of the child within Indonesian jurisdiction as crucial factors.

Regarding the division of joint property, Article 35 of the Marriage Law applies, which states that
property acquired during marriage becomes joint property. As a result of divorce, the property
must be divided equally between the two parties. The stateless status of the Rohingya does not
reduce their right to half of the assets accumulated through joint efforts during the marriage. The
key factor is proof of the acquisition of property during the marriage, not the legal status or
citizenship of either spouse.

Although national law guarantees rights, its implementation presents significant challenges for
Rohingya refugees. In custody disputes, limited mobility and the absence of valid identity
documents can make it difficult to enforce court decisions. Similarly, in the division of property,
refugees may find it difficult to prove their contribution if they work in the informal sector. The
process of asset liquidation and transfer of ownership also becomes more complex due to their
vulnerable legal status, creating a potential gap between de jure rights and de facto fulfillment.

The principle of public order once again plays a central role in protecting Indonesian citizens and
children. Judges will ensure that decisions regarding custody and joint property do not harmm their
fundamental interests. For example, the court may impose certain conditions on refugee parents
who are granted custody to ensure that the welfare and legal status of the child are not threatened.
This priority in national law affims the protective function of the state towards its citizens in
disputes involving complex and sensitive foreign elements.

Legal Status and Citizenship of Children Born from Mixed Marriages After Divorce

The legal status and citizenship of children are the most crucial legal consequences of divorce.
An analysis of Law No. 12 of 2006 on Citizenship shows that Indonesian law explicitly adheres to
the principle of ius sanguinis (Adi & Aris, 2025). Based on this principle, children born to an
Indonesian mother, even if their father is stateless, legally obtain Indonesian citizenship. This
provision is designed preventively to avoid statelessness (apatride) in children, providing legal
protection from birth.
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The argument for the application of lex foriis reinforced by the doctrine of public policy. The results
of the study show that the institutions of marriage and divorce are considered to concern the
fundamental principles of Indonesian society. Therefore, judges have strong justification to reject
the possibility of applying other laws (which in this case do not exist) and prioritize national law.
This is done in order to protect the interests of Indonesian citizens involved and to ensure that the
resulting decisions are in line with the fundamental values that apply in Indonesia.

In conclusion, the problem of determining the law applicable to Rohingya refugees due to their
stateless status can be resolved through a combination of applying the principle of domicile and
prioritizing lex fori based on the principle of public order. Although theoretically there is a vacuum
due to the non-application of lex patriae, judicial practice will tend to apply Indonesian law in full.
This finding confirms that the Indonesian legal system has internal mechanisms to guarantee
access to justice and provide legal certainty for the parties involved, despite the complexity of
unique foreign elements.

The Application of the Domicile Principle and Public Order as
Alternative Points of Connection in Divorce

In the absence of lex patriae, the domicile principle (lex domicilii) emerges as the most logical and
relevant alternative point of connection. Analysis shows that because the marriage was conducted
and the couple lived together in Indonesia, the factual domicile of both parties is within the
jurisdiction of Indonesian law. Although refugee status is often considered temporary, their de
facto residence in a region provides a strong basis for the court to apply the law of that place of
residence. Thus, Indonesian law is the law most closely related to this divorce dispute.

The application of the domicile principle inherently reinforces the use of the judge's law (lex fori).
When a divorce suit is filed in an Indonesian court, which is the domicile of the parties, the judge
will pragmatically tend to apply his own law. This choice is not only a matter of convenience, but
also a solution to fill the legal vacuum caused by the stateless status of the Rohingya. By applying
the Marriage Law and the Compilation of Islamic Law, the court can provide a clear and definite
legal framework for resolving disputes without having to prove non-existent foreign laws.

The doctrine of public policy serves as the ultimate justification for judges to priontize national
law. The results of the study confirm that marriage and divorce institutions, along with their legal
consequences, are considered to touch on the fundamental pillars of the legal and social systems
in Indonesia. Therefore, the application of Indonesian law is a necessity to protect the interests of
Indonesian citizens involved and to ensure that court decisions are in line with the values of
justice, morality, and propriety embraced by Indonesian society.

Further analysis finds a strong synergy between the principle of domicile and the doctrine of public
policy. The principle of domicile provides an objective basis that factually links disputes to
Indonesian jurisdiction. Meanwhile, public policy provides an imperative subjective basis, which
requires judges to uphold the basic principles of national law. The combination of these two
instruments of International Civil Law creates a solid legal argument, which allows judges to
legally apply Indonesian law in full in the settilement of this divorce dispute.

The practical consequence of applying the principles of domicile and public order is the creation
of much-needed legal certainty. With Indonesian law established as lex causae, the entire process
and legal consequences of divorce will be govemed by the provisions of Law No. 1 of 1974 and
the Compilation of Islamic Law. This provides clarnty for both parties regarding divorce



factors. The main focus is on the principle of domicile (lex domicilii), analyzing how the factual
domicile of refugees in Indonesia can be used as a legal basis. In addition, the dominant potential
of the application of the law of the forum (lex fori) will also be analyzed, whereby Indonesian courts
use their own laws based on considerations of public policy and to provide legal certainty.

The second focus of analysis is on the substantive legal consequences of divorce, which include
child custody and the division of joint property. This study will examine how the provisions of the
Marriage Law and the Compilation of Islamic Law are applied in these disputes. The analysis will
consider the principle of the best interests of the child (Syuja’, 2025) in determining custody rights,
as well as how the legal status of refugees affects their rights to joint property acquired during
marriage. This study will also highlight how the principle of public policy justifies judges prioritizing
national law to protect the rights of Indonesian citizens.

The third analysis specifically highlights the implications of divorce on the legal status and
citizenship of children born from these mixed marriages. The focus is on the interpretation of the
provisions of Law Number 12 of 2006 concerning Citizenship of the Republic of Indonesia. The
study will critically examine how Indonesian law prevents statelessness in children. This analysis
will evaluate the legal mechanisms that ensure children obtain Indonesian citizenship from their
Indonesian mother or father, as well as how court decisions on divorce and custody can reinforce
the legal status of children in the eyes of national law.

Results and Discussion

h‘he Problem of Determining the Applicable Law (Choice of Law) for
Stateless Rohingya Refugeesl

The analysis shows that the main problem in determining the applicable law (choice of law) for
this divorce stems from the stateless status of the Rohingya refugees. The principle of nationality
(lex patriae), which is the primary connecting factor in Indonesian International Civil Law for
personal status, cannot be automatically applied. The absence of a country of origin that
recognizes the legal status of Rohingya refugees creates a significant legal vacuum, forcing
judges to seek alternative connecting factors to resolve divorce disputes fairly and with legal
certainty.

The failure to apply the principle of nationality shifts the focus of analysis to altemative connecting
factors, particularly the principle of domicile (lex domicilii). Given that the marriage took place and
the parties reside in Indonesia, their actual domicile is within the jurisdiction of Indonesian law.
This finding indicates that domicile law, in this case Indonesian law, can be used as the legal
basis for regulating divorce. However, the domicile status of refugees, which is often considered
temporary, poses a challenge, even though their de facto permanent residence strengthens the
argument for the application of Indonesian law.

Furthermore, the study found that the application of the law of the forum (lex fori) was the most
dominant and pragmatic solution in this case. Indonesian courts, as the forum where divorce suits
are filed, have a strong tendency to apply their own laws. This choice is based on considerations
of judicial efficiency and legal certainty. Judges do not need to prove the content of foreign laws
that do not exist, so the application of the Marriage Law and the Compilation of Islamic Law is the
most logical solution to fill the existing legal vacuum.
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The collection of secondary legal materials was also carried out using a literature study method
that focused on searching for legal literature. The technique used was to identify and review
textbooks, scientific joumnals, dissertations, and previous research results discussing intemational
civil law, marriage law, and refugee status. The search was conducted through national and
international scientific journal portals such as SINTA, Google Scholar, and HeinOnline using
specific keywords. The aim was to obtain doctrines, theories, and views of legal experts that could
provide in-depth explanations and a critical analytical framework for the primary legal matenals
that had been collected.

To supplement primary and secondary legal materials, tertiary legal materials were collected by
examining legal dictionaries, encyclopedias, and bibliographies. This technique aimed to obtain
a definitive understanding of complex legal terminology and to find clues about other relevant
sources. In addition, news searches were conducted through credible mass media archives to
obtain a contextual overview of the issue of mixed marriages involving Rohingya refugees in
Indonesia. Although supplementary in nature, this contextual data is important for sharpening the
analysis of the application of legal norms in specific social realities, without changing the
normative nature of the research.

Legal Material Analysis Method

The analysis of legal materials in this study was conducted qualitatively using the method of legal
interpretation. Primary legal materials, especially legislation, were analyzed using grammatical
interpretation to understand the literal meaning of each article. Furthermore, systematic
interpretation was used to connect one regulation with another within a coherent legal system.
Finally, teleological interpretation is applied to explore the objectives and philosophy behind the
formation of these legal nomms, especially in the context of protecting Indonesian citizens and
handling refugees. This interpretative approach is crucial to fill the legal vacuum that arises due
to the statelessness of Rohingya refugees.

The next method of analysis is deductive legal reasoning based on the framework of International
Civil Law (ICL) theory. The major premise in this analysis is the principles and general theories in
ICL, such as the principle of domicile, the theory of qualification, and public order. The minor
premise is the concrete case of mixed marriages and divorces between Indonesian citizens and
stateless Rohingya refugees. Through a process of deduction, this study will draw logical
conclusions about which law should apply (lex causae) and how the dispute should be resolved.
This method allows for the construction of a systematic legal argument to address the issue of
jurisdictional conflict.

The final stage of analysis is to synthesize and construct the law. After all legal materials have
been interpreted and analyzed deductively, researchers will synthesize various findings from
relevant legislation, doctrines, and legal theories. This process aims to build a complete and
comprehensive legal argument. Through legal construction, this study will formulate prescriptive
answers to the legal consequences of divorce, particularly regarding the determination of child
custody, division of joint property, and the legal status of children bom from the marriage, taking
into account the principles of justice and legal certainty for all parties.

Focus on Legal Issues Analysis
The first analysis focuses on the issue of determining the applicable law (choice of law) to regulate

divorce. Given that the principle of nationality (lex patriae) cannot be applied due to the stateless
status of the Rohingya, this study will examine in depth the application of altemative connecting



concepts in Intemational Civil Law, such as the principles of domicile, qualification, and public
order, especially in the context of stateless refugee status. The case approach is also used
illustratively to analyze how legal norms will be applied by judges in dealing with divorce disputes
that contain complex foreign elements such as this.

The nature of this research is descriptive-analytical. Descriptively, this research aims to
systematically and accurately describe the legal status of Rohingya refugees, the legal provisions
goveming mixed marriages in Indonesia, and the relevant principles of International Civil Law.
This description forms the basis for the next stage. Analytically, this study will critically examine
and analyze the legal issues that arise, particularly regarding the choice of law applicable to
stateless individuals. The analysis focuses on how the theory of private international law can
provide solutions to the legal implications of divorce in relation to child custody and joint property.

Sources of Legal Materials

The primary legal materials used in this study include binding legislation and regulations that have
legal force. These include Law No. 1 of 1974 on Marriage (Manaroinsong et al., 2025) as
amended by Law No. 16 of 2019, the Compilation of Islamic Law (KHI) for Muslim couples, and
Law No. 12 of 2006 on Citizenship (Harisha et al., 2025). In addition, Presidential Regulation No.
125 of 2016 concerning the Handling of Refugees from Abroad is also a key reference.
Intemational conventions such as the 1951 Convention relating to the Status of Refugees
(Rajagukguk & Allagan, 2025) and the 1954 Convention relating to the Status of Stateless
Persons are analyzed as sources of intemational law.

Secondary legal materials serve to provide in-depth explanations and analyses of primary legal
materials. These sources consist of various relevant legal literature, such as textbooks on
Intemational Civil Law, Marriage Law, and Refugee Law. Scientific legal joumnals, both national
and international, which contain articles related to mixed marriages, stateless status, and cross-
jurisdictional dispute resolution are also important sources. The doctrines or opinions of leading
legal scholars published in various scientific works are used to strengthen the theoretical
framework and analysis of legal issues examined in this study.

To supplement and support primary and secondary legal materials, this study also utilizes tertiary
legal materials. These materials serve as guidelines and supplements, including legal
dictionaries, legal encyclopedias, and legal article indexes that assist in searching for and
understanding technical terminology. In addition, sources from online legal databases and library
catalogs are also used to identify relevant literature. News from credible mass media is also used
to a limited extent to obtain a contextual picture of the existence and social problems of Rohingya
refugees in Indonesia related to the issue of marriage.

Techniques for Collecting Legal Materials

The technique of collecting primary legal materials in this study was carried out through document
study or library research methods. This process included inventorying, identifying, and classifying
relevant laws and regulations. The search was conducted systematically through official legal
databases such as the Legal Documentation and Information Network (JDIH) and the national
legislation portal to obtain authentic texts. The regulations collected included laws, presidential
regulations, and intemational conventions. All primary legal materials obtained were then
systematized based on their hierarchy and relevance to the legal issues under study to ensure
the completeness of the normative data as the basis for the main analysis.



involving foreign elements. Mixed marriages between Indonesian citizens and Rohingya refugees
inherently contain foreign elements, namely differences in citizenship status and legal jurisdiction.
Therefore, the theory of ICL is relevant for analyzing and resolving legal issues arising from
divorce in this context.

One of the determining points in HPI is the principle of nationality (lex patriae), which states that
a person's personal status is determined by the law of their country of origin. However, the
application of this principle becomes problematic in the case of Rohingya refugees who are
stateless. The absence of a country of origin that recognizes them creates a legal vacuum. As a
result, HPI theory must seek alternative points of reference such as the principle of domicile (lex
domicilii) or the law of the place where the marrnage was celebrated (lex loci celebrationis) to
determine the law applicable to their divorce.

Furthermore, the qualification theory in HPI is used to interpret and categorize legal facts into a
specific legal system. In this case, Indonesian courts must qualify the status of the marriage itself,
the legal status of refugees, and the rights and obligations arising from divorce, such as child
custody and division of joint property. Whether the qualification is based on the judge's law (lex
fori) or on the legal system that is presumed to apply (lex causae) will greatly affect the legal
consequences for both parties.

The theory of public policy also plays a crucial role. This theory gives judges the authority to
deviate from or reject the application of foreign law if it conflicts with the fundamental principles of
the national legal system. In the context of divorce, even if there are foreign elements involved,
Indonesian judges will most likely prioritize the application of Indonesian law, particularly the
Marriage Law and the Compilation of Islamic Law, in order to protect the interests of Indonesian
citizens and ensure legal certainty in accordance with the fundamental values that apply in
Indonesia.

Finally, this study will refer to the theory of choice of law, which allows parties in certain
circumstances to choose the law that will govern their legal relationship. However, in the context
of marriage and divorce, this autonomy is very limited. The analysis will focus on how Indonesian
courts, in the absence of a valid choice of law by the parties and the complexity of refugee status,
will ultimately determine the most relevant and fair law to resolve disputes over divorce, division
of assets, and the legal status of children.

Research Methodology
Type of Research and Approach

This research is categorized as normative legal research or doctrinal legal research (Malikah &
Astuti, 2025). This type of research was chosen because the main focus is to analyze and
examine positive legal norms, legal principles, and legal doctrines relevant to divorce issues in
mixed marriages between Indonesian citizens and Rohingya refugees. The research does not
focus on collecting empirical data in the field, but rather on an in-depth literature study of primary
and secondary legal materials. The aimis to find answers to legal loopholes and conflicts of norms
arising from the stateless status of Rohingya refugees.

To address the legal issues raised, this study uses several approaches simultaneously. The
statute approach is used to examine relevant regulations, such as the Marriage Law and the
Compilation of Islamic Law. Furthermore, the conceptual approach is applied to understand key



(Rumapea et al., 2025)

The phenomenon of mixed marriages between Indonesian citizens and foreign nationals is
increasing in line with high global mobility, including that involving refugees (Abbas, 2025). Mixed
marriages between Indonesian citizens (WNI) and foreign nationals (WNA) result in two
interrelated legal systems, and international civil law issues arise as a result of differences in
nationality between the couple to be married. (Kirana et al., 2024)

Law No. 1 of 1974 on Marriage stipulates that a mixed marriage can only be considered valid if
each party to the marriage fulfills the requirements specified by the laws of their respective
countries. In this case, each prospective bride and groom must comply with the provisions of their
own country's laws regarding eligibility and marriage requirements. In addition, if the mixed
marriage is conducted within the jurisdiction of the Republic of Indonesia, its implementation must
comply with the laws applicable in Indonesia. This is to ensure legal certainty, protection of the
rights of the parties, and alignment with the principles of national law applicable in the Indonesian
legal system. (Rumapea et al_, 2025)

Specific cases of marriage between Indonesian citizens and Rohingya refugees present unique
issues of intemational civil law, especially in the event of divorce. If divorce occurs in a mixed
marriage, the legal issues that arise can be more complicated than in a divorce in a nommal
marrniage (Srikandi et al., 2025). Divorce is when a marriage ends and the couple no longer lives
together in a household. International civil law protects the rights of parties in divorce in mixed
marriages. This includes the right to alimony, child custody, the right to divide joint property,
property rights, and other rights related to divorce. In addition, international civil law encourages
mediation and peaceful dispute resolution in mixed marriage divorces. If both parties want to
reach a mutually beneficial agreement before formal legal proceedings, mediation may be a good
option, and if the parties want legal certainty, arbitration or court proceedings may be the right
choice. (Kirana et al., 2024)

The fundamental problem arises from the stateless status of the Rohingya, which directly
invalidates the application of the principle of nationality (lex patriae) as the primary point of
reference in determining personal status. This condition creates a legal vacuum regarding which
law should be applied to regulate divorce and its legal consequences. This legal vacuum requires
an in-depth analysis to find an alternative connecting factor that can provide legal certainty for the
parties. Therefore, this study aims to analyze how instruments in the HPI, particularly the principle
of domicile (lex domicilii), can be applied (Sugeng, 2021) and the doctrine of public policy
(Wahyuni, 2014), can be used by Indonesian judges to resolve these divorce disputes. In the
absence of the law of the refugee's country of origin, the court is faced with the choice of applying
the law of the parties' place of residence or the law of the judge (lex fori), which in this context is
Indonesian law.

Specifically, this study examines the legal implications of divorce, including the determination of
child custody, division of joint property, and the legal status and citizenship of children born from
the marriage. This analysis is crucial for formulating a legal construct that can protect the rights
of Indonesian citizens and ensure the best interests of the child, especially to prevent the
inheritance of statelessness. Through a normative legal approach, this study offers prescriptive
answers to the legal complexities faced by the parties in these vulnerable mixed marriage
disputes.

The main theoretical framework used in this study is the theory of International Private Law (IPL).
This theory is a set of legal rules that serve to determine which law will be applied in a dispute
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Abstract. Divorce in mixed marriages between Indonesian citizens and stateless Rohingya
refugees raises complex questions within Private International Law, particularly concerning the
determination of applicable law in the absence of nationality. The stateless status of Rohingya
refugees renders the nationality principle (lex patriae) inapplicable, creating a normative gap
in conflict-of-laws analysis. This study examines how Indonesian law addresses this gap and
determines the legal consequences of such divorces. Using normative juridical research with
statutory, conceptual, and case-based approaches, the study applies interpretative methods
and deductive legal reasoning grounded in Private International Law theory. The findings
reveal that the absence of nationality is resolved through the application of the domicile
principle (lex domicilii), based on the factual residence of the parties in Indonesia. In practice,
this approach converges with the application of lex fori, allowing Indonesian courts to apply
the Marriage Law and the Compilation of Islamic Law, supported by the doctrine of public
policy. Consequently, child custody is determined according to the best interests of the child,
joint property is divided fairly, and children born from these marriages automatically acquire
Indonesian citizenship under Law No. 12 of 2006 through the principle of ius sanguinis. While
substantive rights are protected, practical enforcement challenges remain for refugees.

Keywords: Private International Law, statelessness; Rohingya refugees; lex domicilii; mixed
marriage.



1. Introduction

The increasing mobility of people across national borders has intensified complex legal
interactions between individuals of different citizenship statuses. One of the most pressing
contemporary legal challenges concerns mixed marriages involving stateless persons,
particularly refugees. Globally, forced displacement has reached unprecedented levels, with
millions of individuals lacking effective nationality protection. Statelessness not only deprives
individuals of civil and political rights but also creates profound legal uncertainties in cross-
border private relationships, especially in matters of marriage and divorce.(Amisena, 2016)

Indonesia represents a unique jurisdiction in this regard. Although it is not a signatory to the
1951 Refugee Convention and its 1967 Protocol, Indonesia consistently receives refugees and
has declared its willingness to function as a transit country. As of the end of 2023, the United
Nations High Commissioner for Refugees (UNHCR) recorded 12,295 refugees in Indonesia,
including 1,752 Rohingya refugees arriving in Aceh and Sumatra since January 2023. This
policy reflects Indonesia’s humanitarian commitment despite the absence of a comprehensive
domestic refugee law framework. However, the limited regulatory structure governing
refugees generates legal complexities when refugees enter into private legal relationships with
Indonesian citizens.(Rajagukguk & Allagan, 2025)

The Rohingya constitute a Muslim minority historically residing in Myanmar’s Rakhine State.
Under the 1982 Myanmar Citizenship Law, they are excluded from recognition as one of the
135 official ethnic groups, rendering them effectively stateless. This stateless status deprives
them of legal identity and nationality based protection, including access to civil documentation
and legal capacity recognition. When Rohingya refugees enter into mixed marriages with
Indonesian citizens (Warga Negara Indonesia/WNI), the absence of nationality creates a
fundamental challenge for International Private Law (IPL), particularly regarding personal
status determination.

Mixed marriages between Indonesian citizens and foreign nationals have increased alongside
globalization. Indonesian Marriage Law (Law No. 1 of 1974 as amended by Law No. 16 of
2019) stipulates that a mixed marriage is valid only if each party fulfills the legal requirements
under their respective national laws. This reflects the traditional IPL connecting factor of lex
patriae (law of nationality) in determining personal status. However, in the case of Rohingya
refugees, the application of lex patriae becomes legally impossible due to the absence of
recognized nationality. Consequently, a legal vacuum arises in determining which law governs
divorce and its consequences.

The legal consequences of divorce in such mixed marriages are particularly complex. Divorce
implicates issues of child custody, alimony, division of joint property, and the legal status and
citizenship of children. In ordinary mixed marriages, these issues are resolved through
established connecting factors such as nationality, domicile, or habitual residence. Yet, the
stateless status of Rohingya refugees disrupts the traditional framework, forcing courts to seek
alternative legal bases. This situation raises a fundamental doctrinal question: in the absence
of nationality, which connecting factor should prevail in determining the applicable law?

Existing scholarship on mixed marriages in Indonesia primarily focuses on nationality conflicts
between recognized sovereign states. Research discussing refugee marriages tends to
emphasize humanitarian protection rather than private law consequences. Meanwhile, studies
on statelessness generally concentrate on public international law and human rights
dimensions. There remains a significant doctrinal gap concerning how Indonesian courts
should resolve divorce disputes involving stateless refugees within the framework of
International Private Law. This study addresses that gap by examining the legal consequences
of divorce in mixed marriages between Indonesian citizens and Rohingya refugees.



The primary theoretical framework employed in this study is International Private Law (IPL).
IPL provides mechanisms for determining the applicable law (choice of law), jurisdiction, and
recognition of foreign elements in private disputes. Traditionally, the principle of nationality
(lex patriae) governs personal status in Indonesian private international law practice. However,
the absence of nationality in the Rohingya case necessitates consideration of alternative
connecting factors, particularly lex domicilii (law of domicile), lex loci celebrationis (law
of the place of marriage celebration), and lex fori (law of the forum).(Alsafy et al., 2025)

In addition, this study applies the qualification theory in IPL to analyze how Indonesian
courts categorize refugee status, marital validity, and divorce consequences. Whether courts
rely on lex fori or lex causae in qualifying legal relationships significantly affects outcomes
regarding property division and custody rights. Furthermore, the public policy doctrine
(ordre public) plays a decisive role, allowing judges to reject the application of foreign law
that contradicts fundamental principles of Indonesian law. In the context of divorce involving
Indonesian citizens, courts may prioritize national law particularly the Marriage Law and the
Compilation of Islamic Law to safeguard legal certainty and protect vulnerable
parties.(Kamilah, 2026)

This research also considers the limits of party autonomy under the choice of law theory,
acknowledging that autonomy in marriage and divorce matters is generally restricted. In the
absence of a valid choice of law and in light of statelessness, judicial determination becomes
central in identifying the most appropriate and equitable applicable law. Through a normative
legal research method employing statutory, conceptual, and doctrinal approaches, this study
offers a prescriptive legal framework to resolve the legal vacuum created by statelessness.
The contribution of this research lies in developing a coherent doctrinal construct within
Indonesian International Private Law to address divorce disputes involving stateless refugees.
By doing so, the study not only strengthens doctrinal clarity in Indonesian IPL but also provides
practical guidance for judges in safeguarding the rights of Indonesian citizens and ensuring
the best interests of children, particularly in preventing the intergenerational transmission of
statelessness.

2. Research Methods

This study employs a normative legal research design grounded in doctrinal analysis, as the
core issue concerns the determination of applicable law and the legal consequences of divorce
in mixed marriages involving stateless Rohingya refugees. Normative research is appropriate
because the problem examined relates to legal norms, principles, and doctrines within the
framework of International Private Law (IPL), rather than empirical or sociological
measurement. The research focuses on resolving the legal vacuum that arises due to the
inapplicability of the principle of nationality (lex patriae) in cases involving stateless persons.

The study applies a statutory and conceptual approach. The statutory approach examines
relevant Indonesian legislation, including Law No. 1 of 1974 on Marriage as amended by Law
No. 16 of 2019, the Compilation of Islamic Law, Law No. 12 of 2006 on Citizenship, and
regulatory instruments concerning refugees. These legal instruments are analyzed to identify
the normative framework governing mixed marriages and divorce within the Indonesian legal
system. The conceptual approach relies on doctrines and general principles of International
Private Law, such as lex patriae, lex domicilii, lex loci celebrationis, lex fori, qualification theory,
public policy (ordre public), and choice of law theory. This approach enables the clarification
of connecting factors applicable in cases involving foreign elements, particularly where
nationality cannot serve as the primary reference due to statelessness.

The analysis of legal materials is conducted qualitatively through methods of legal
interpretation. Primary legal materials, especially statutory provisions, are examined using



grammatical interpretation to understand the literal meaning of relevant articles governing
mixed marriages and divorce. Systematic interpretation is then applied to ensure coherence
between related legal norms within the broader Indonesian legal system, particularly between
marriage law, citizenship law, and principles of International Private Law. Teleological
interpretation is further employed to explore the objectives and philosophical foundations
underlying these legal norms, especially in safeguarding the rights of Indonesian citizens and
addressing the vulnerable legal status of refugees. This interpretative framework is crucial in
overcoming the normative gap created by the absence of nationality in the case of Rohingya
refugees.

In addition to interpretative analysis, this study applies deductive legal reasoning within the
theoretical framework of International Private Law. The major premise consists of general
principles and doctrines of IPL, including the principle of domicile (lex domicilii), qualification
theory, and the public policy doctrine. The minor premise concerns the concrete legal situation
of divorce in mixed marriages between Indonesian citizens and stateless Rohingya refugees.
Through a structured deductive process, the study formulates conclusions regarding the
determination of the applicable law (lex causae), jurisdictional competence, and the
appropriate resolution of disputes. This method enables the construction of a systematic legal
argument capable of addressing conflicts of law arising from statelessness.

The final stage of analysis involves legal synthesis and construction. After interpreting statutory
provisions and applying deductive reasoning, the research synthesizes relevant legislation,
doctrinal insights, and theoretical frameworks to formulate a coherent prescriptive legal model.
This construction aims to provide normative solutions to the legal consequences of divorce,
particularly concerning the determination of child custody based on the best interests of the
child, the division of joint marital property, and the legal status and citizenship of children born
from the marriage. By integrating principles of justice, legal certainty, and protection of
vulnerable parties, this study offers a doctrinal framework intended to guide judicial reasoning
in resolving divorce disputes involving stateless refugees within the Indonesian legal system..

3. Results and Discussion

3.1. Resolution of the Choice-of-Law Problem in Divorce Involving Stateless
Rohingya Refugees

The central juridical issue in divorce disputes involving mixed marriages between Indonesian
citizens and Rohingya refugees lies in the determination of the applicable law (lex causae).
The complexity of this issue stems directly from the stateless status of the Rohingya. In
classical Indonesian Private International Law (PIL), personal status—including marriage and
divorce—is traditionally governed by the principle of nationality (lex patriae). This principle
assumes the existence of a recognized sovereign state capable of providing a personal legal
system attached to the individual. However, in the case of Rohingya refugees, such an
assumption collapses. Their exclusion under the 1982 Myanmar Citizenship Law results in the
absence of recognized nationality, rendering lex patriae inapplicable.(Arief Wicaksana et al.,
2024)

This inapplicability produces what may be described as a normative dislocation within
Indonesian PIL. The traditional connecting factor fails, and with it, the standard methodological
hierarchy of conflict-of-laws analysis becomes disrupted. The legal vacuum created is not
merely theoretical; it carries immediate procedural consequences. Without a nationality-based
legal system to refer to, Indonesian judges are confronted with the challenge of identifying an
alternative connecting factor capable of ensuring legal certainty, fairness, and procedural
efficiency.



The doctrinal shift from lex patriae to alternative connecting factors is not unprecedented in
comparative PIL scholarship. Many jurisdictions recognize domicile or habitual residence as
equally legitimate connecting factors, particularly in cases involving stateless persons or
refugees. In this context, the principle of domicile (lex domicilii) emerges as the most logical
substitute. Since the marriage was celebrated in Indonesia and the parties reside within
Indonesian territory, the factual and legal nexus between the dispute and Indonesian
jurisdiction is substantial.(Shoimah & Uyun, 2025)

Domicile in PIL functions as a territorial anchor. It links individuals to a legal order based on
their center of life and social integration rather than formal nationality. In cases involving
refugees, domicile assumes heightened importance because nationality is structurally absent.
Although refugee residence in Indonesia may formally be characterized as temporary, the de
facto permanence of residence often extending over several years creates sufficient factual
stability to justify application of Indonesian law.

Nevertheless, the refugee status presents doctrinal nuance. Refugees are not immigrants with
permanent residency permits; their legal stay is transitional pending third-country
resettlement. Critics may argue that applying lex domicilii risks overextending domestic
jurisdiction to individuals whose legal presence is provisional. However, PIL does not require
permanent residence as an absolute condition for domicile; rather, it requires a factual center
of life. Where the marital home, children’s upbringing, and economic activities occur within
Indonesia, the territorial link is sufficiently strong to legitimize Indonesian law as lex
causae.(Salsabila Putri Nadira et al., 2025)

In practical judicial reasoning, however, the principle most frequently applied is lex fori—the
law of the forum. Indonesian courts adjudicating divorce petitions naturally rely on national
legislation, namely Law No. 1 of 1974 on Marriage and, where applicable, the Compilation of
Islamic Law (KHI). The predominance of lex fori is grounded in pragmatic considerations:
efficiency, accessibility of legal norms, and enforceability of judgments. Judges cannot be
expected to apply a non-existent foreign law. Thus, the shift from lex patriae to lex fori is not
merely pragmatic but structurally necessary.

The legitimacy of applying lex fori is further reinforced by the doctrine of public policy (ordre
public). Marriage and divorce are institutions deeply embedded in national moral, social, and
religious values. Indonesian law regards family law as part of public order, meaning that
deviation from its fundamental principles is unacceptable. Even if a hypothetical foreign law
were identifiable, it would likely be subordinated to Indonesian public policy standards. In the
present context, where no applicable foreign law exists, the invocation of public policy
strengthens the justification for applying domestic law comprehensively.(Alvandi et al., 2024)

The combination of lex domicilii and lex fori effectively fills the normative vacuum. Domicile
provides an objective territorial connection, while lex fori ensures procedural coherence and
enforceability. Public policy, in turn, offers normative justification. Through this tripartite
reasoning, Indonesian courts maintain doctrinal consistency while adapting to the exceptional
circumstance of statelessness.

This finding demonstrates that Indonesian PIL contains internal adaptive mechanisms. The
inability to apply lex patriae does not paralyze the legal system. Instead, through doctrinal
flexibility and hierarchical reasoning, the system redirects analysis toward domicile and forum
law. Consequently, Indonesian law becomes both lex fori and lex causae, ensuring legal
certainty without undermining theoretical integrity.

3.2. Legal Consequences of Divorce under Indonesian Law: Child Custody and
Division of Joint Property.



Once Indonesian law is established as lex causae, the legal consequences of divorce must be
analyzed under the framework of the Marriage Law and the Compilation of Islamic Law. The
stateless status of the Rohingya spouse does not negate the validity of the marriage nor the
rights and obligations arising therefrom. Indonesian courts will treat the dispute as
substantively domestic, applying national legal norms to determine child custody and property
division.(Antoni, 2025)

The determination of child custody is governed by the paramount principle of the best interests
of the child. This principle is embedded in Indonesian law and reinforced by international child
protection norms. In Muslim marriages, the Compilation of Islamic Law provides that custody
of children who are not yet mumayyiz (under twelve years old) generally rests with the mother.
However, this presumption is rebuttable and subject to judicial evaluation of parental
capability.

The Rohingya father's stateless status does not automatically disqualify him from custody.
Indonesian law does not condition parental rights on nationality. However, practical
considerations inevitably influence judicial discretion. Refugee status may limit mobility,
employment stability, and long-term residence certainty. Judges must assess whether such
limitations affect the child’s welfare.(Daming & Ernawati, 2024)

A critical issue arises where custody is granted to the refugee parent. Enforcement mechanisms
may encounter obstacles due to limited documentation or residence instability. Indonesian
courts must therefore ensure that custody orders incorporate safeguards—such as residence
conditions or periodic supervision—to guarantee child welfare. The emphasis remains on
stability, continuity of education, and access to health services.

Importantly, judicial reasoning must avoid discrimination. The stateless condition should not
be equated with parental incapacity. Instead, courts must evaluate concrete caregiving ability,
emotional bonds, and socio-economic capacity. In this regard, Indonesian law demonstrates a
rights-based orientation that protects the child irrespective of parental nationality. Under
Article 35 of the Marriage Law, property acquired during marriage constitutes joint property
(harta bersama). Upon divorce, such property must be divided equally unless otherwise
agreed. The nationality or statelessness of either spouse is legally irrelevant. The determining
factor is the temporal acquisition of assets during the marriage.(Firdaus Kurniawan et al.,
2024)

However, practical enforcement challenges arise. Refugees frequently work in informal sectors,
making proof of financial contribution difficult. Courts must rely on equitable assessment rather
than rigid evidentiary formalism. The doctrine of fairness (keadilan) becomes particularly
significant in evaluating indirect contributions, such as domestic labor or caregiving. Asset
liquidation may also pose administrative difficulties. Transfer of property titles requires valid
identification documents. Stateless refugees often lack formal civil documentation,
complicating ownership registration. Thus, while de jure rights are guaranteed, de facto
realization may require administrative accommodation by relevant authorities.

Public policy considerations again operate to protect Indonesian citizens and children. Courts
must ensure that property division does not undermine the economic security of dependents.
In cases where refugee mobility is uncertain, judges may structure property settlements to
prioritize stable asset allocation within Indonesian jurisdiction. Overall, Indonesian law
provides a coherent framework for resolving custody and property disputes. The challenge lies
not in doctrinal insufficiency but in practical enforcement. Nevertheless, the legal system'’s
normative commitment to equality before the law ensures that statelessness does not
extinguish marital rights.



3.3 Citizenship Status of Children and the Prevention of Intergenerational
Statelessness

The most consequential issue concerns the citizenship status of children born from mixed
marriages between Indonesian citizens and Rohingya refugees. Law No. 12 of 2006 on
Citizenship adopts the principle of ius sanguinis. Children born to at least one Indonesian
parent automatically acquire Indonesian citizenship. This provision serves a preventive function
against statelessness.(Fachrina et al., 2024)

Where the mother is an Indonesian citizen, the child unequivocally obtains Indonesian
nationality at birth, regardless of the father’s stateless status. Even where the father is the
Indonesian citizen, the same principle applies. Divorce does not alter citizenship acquired by
operation of law. Thus, children are legally insulated from inheriting the stateless condition of
their Rohingya parent.

Custody decisions do not affect nationality status. Even if custody is awarded to the refugee
parent, the child remains under Indonesian jurisdiction. Courts must ensure that the child’s
civil registration is complete and that birth certificates accurately reflect citizenship status.
Administrative coordination is crucial to prevent documentation gaps.

The absence of dual nationality simplifies the legal position. Since the Rohingya parent lacks
nationality, no competing citizenship claim exists. The child is exclusively Indonesian. This
clarity strengthens legal certainty and administrative efficiency. Long-term implications are
significant. Indonesian citizenship grants access to education, healthcare, employment, and
political participation. Through the Citizenship Law, the state effectively interrupts
intergenerational statelessness. The protective orientation of national legislation demonstrates
a commitment to human rights principles within the domestic framework.(Amisena, 2016)

The interaction between qualification (lex fori), domicile (lex domicilii), public policy (ordre
public), and citizenship law reveals a coherent doctrinal architecture within Indonesian Private
International Law. Although statelessness initially appears to create a legal vacuum, the system
contains adaptive mechanisms capable of resolving conflict-of-laws dilemmas without
sacrificing legal certainty or justice.

Through the combined application of domicile and forum law, Indonesian courts transform
procedural jurisdiction into substantive applicability. Public policy legitimizes this
transformation by grounding it in fundamental societal values. Meanwhile, citizenship law
protects children from inheriting vulnerability.(Nirmala Suci Paramesti et al., 2025)

Thus, the Indonesian legal system demonstrates resilience and normative flexibility in
addressing complex divorce disputes involving stateless Rohingya refugees. Rather than
exposing systemic weakness, these cases highlight the adaptive capacity of national Private
International Law to safeguard justice in situations marked by humanitarian complexity and
jurisdictional uncertainty.

4. Conclusion

Divorce in mixed marriages between Indonesian citizens and stateless Rohingya refugees
reveals the inapplicability of the nationality principle (lex patriae) in Private International Law
due to the absence of citizenship, creating a normative gap in determining the applicable law.
This study concludes that the gap is resolved through the substitution of nationality with the
principle of domicile (lex domicilii), based on the factual residence of the parties in Indonesia,
which in practice converges with the application of lex fori, allowing Indonesian courts to apply



the Marriage Law and the Compilation of Islamic Law. The use of Indonesian law as lex causae
is further justified by the doctrine of public policy to ensure legal certainty and protect national
interests. Consequently, child custody is determined according to the best interests of the
child, joint property is divided fairly without discrimination based on refugee status, and
children born from such marriages automatically obtain Indonesian citizenship under Law No.
12 of 2006 through the principle of ius sanguinis. Although substantive legal protection is
guaranteed de jure, practical challenges in enforcement remain for refugees, highlighting the
need for stronger administrative and institutional support to ensure effective access to justice.
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Abstract. This study aimed to examine how Indonesian Private International
Law (PIL) addresses the legal vacuum arising from the inapplicability of the
nationality principle (lex patriae) in divorce proceedings involving mixed
marriages between Indonesian citizens and stateless Rohingya refugees, and to
analyze the legal consequences with respect to child custody, division of joint
property, and children’s citizenship status. The research method employed was
normative juridical research, utilizing statutory, conceptual, and doctrinal
approaches combined with grammatical, systematic, and teleological
interpretive methods, as well as deductive legal reasoning. The novelty of this
research lies in its systematic doctrinal construction of a conflict-of-laws
framework applicable to stateless persons within Indonesian PIL, demonstrating
how the convergence of lex domicilii, lex fori, and the public policy doctrine
collectively resolves the normative gap produced by statelessness. Based on the
findings, it can be concluded that the absence of nationality is resolved by
substituting lex patriae with the domicile principle (lex domicilii), which in
practice converges with lex fori, enabling Indonesian courts to apply the
Marriage Law and the Compilation of Islamic Law as lex causae. Child custody
Is determined by the best interests of the child, joint marital property is divided
equitably, and children born from such marriages automatically acquire
Indonesian citizenship pursuant to the ius sanguinis princjple under Law No. 12
of 2006. Despite substantive legal protection being guaranteed de jure, practical
enforcement challenges persist, necessitating stronger administrative and
institutional support for effective access to justice.

Keywords: International Law; Lex Domicil; Mixed Marriage,; Refugees.

1. INTRODUCTION

The increasing mobility of people across national borders has intensified complex legal
interactions between individuals of different citizenship statuses. One of the most
pressing contemporary legal challenges concerns mixed marriages involving stateless
persons, particularly refugees. Globally, forced displacement has reached unprecedented
levels, with millions of individuals lacking effective nationality protection. Statelessness
not only deprives individuals of civil and political rights but also generates profound legal
uncertainties in cross-border private relationships, especially in matters of marriage and
divorce (Amisena, 2016)




Indonesia represents a unique jurisdiction in this regard. Although it is not a signatory
to the 1951 Refugee Convention and its 1967 Protocol, Indonesia consistently receives
refugees and has declared its willingness to function as a transit country. As of the end
of 2023, the United Nations High Commissioner for Refugees (UNHCR) recorded 12,295
refugees in Indonesia, including 1,752 Rohingya refugees arriving in Aceh and Sumatra
since January 2023. This humanitarian commitment, however, operates without a
comprehensive domestic refugee law framework, generating legal complexities when
refugees enter into private legal relationships with Indonesian citizens (Rajagukguk &
Allagan, 2025).

The Rohingya constitute a Muslim minority historically residing in Myanmar’s Rakhine
State. Under the 1982 Myanmar Citizenship Law, they are excluded from recognition as
one of the 135 official ethnic groups, rendering them effectively stateless. This condition
deprives them of legal identity and nationality-based protection, including access to civil
documentation and legal capacity recognition. When Rohingya refugees enter into mixed
marriages with Indonesian citizens (Warga Negara Indonesia/WNI), the absence of
nationality creates a fundamental challenge for Private International Law (PIL),
particularly concerning personal status determination.(Sari, 2024)

Mixed marriages between Indonesian citizens and foreign nationals have increased
alongside globalization. Indonesian Marriage Law (Law No. 1 of 1974 as amended by
Law No. 16 of 2019) stipulates that a mixed marriage is valid only if each party fulfills
the legal requirements under their respective national laws(Kamilah, 2026), reflecting
the traditional PIL connecting factor of lex patriae in determining personal status.
However, in the case of Rohingya refugees, the application of lex patriae becomes legally
impossible due to the absence of recognized nationality, giving rise to a legal vacuum in
determining which law governs divorce and its consequences(Alsafy et al., 2025)

The legal consequences of divorce in such mixed marriages are particularly complex.
Divorce implicates issues of child custody, alimony, division of joint property, and the
legal status and citizenship of children. In ordinary mixed marriages, these issues are
resolved through established connecting factors such as nationality, domicile, or habitual
residence. Yet the stateless status of Rohingya refugees disrupts the traditional
framework, compelling courts to seek alternative legal bases. This situation raises a
fundamental doctrinal question: in the absence of nationality, which connecting factor
should prevail in determining the applicable law?

Existing scholarship on mixed marriages in Indonesia primarily focuses on nationality
conflicts between recognized sovereign states. Research discussing refugee marriages
tends to emphasize humanitarian protection rather than private law consequences, while
studies on statelessness generally concentrate on public international law and human
rights dimensions. There remains a significant doctrinal gap concerning how Indonesian
courts should resolve divorce disputes involving stateless refugees within the framework
of PIL. This gap is further compounded by the limited judicial precedents and the absence
of specific statutory provisions addressing refugee marital disputes in Indonesia.

2. RESEARCH METHODS

This study employed a normative legal research design grounded in doctrinal analysis,
as the core issue concerned the determination of applicable law and the legal
consequences of divorce in mixed marriages involving stateless Rohingya refugees.
Normative research was appropriate because the problem examined related to legal
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norms, principles, and doctrines within the framework of Private International Law,
rather than empirical or sociological measurement. The study applied a statutory and
conceptual approach. The statutory approach examined relevant Indonesian legislation,
including Law No. 1 of 1974 on Marriage as amended by Law No. 16 of 2019, the
Compilation of Islamic Law (KHI), Law No. 12 of 2006 on Citizenship, and regulatory
instruments concerning refugees. These legal instruments were analyzed to identify the
normative framework governing mixed marriages and divorce within the Indonesian legal
system. The conceptual approach relied on doctrines and general principles of Private
International Law, such as lex patriae, lex domicilii, lex loci celebrationis, lex fori,
qualification theory, public policy (ordre public), and choice of law theory, enabling the
clarification of connecting factors applicable in cases involving foreign elements where
nationality cannot serve as the primary reference. Legal materials were analyzed
qualitatively through methods of legal interpretation. Primary legal materials were
examined using grammatical interpretation to understand the literal meaning of relevant
articles governing mixed marriages and divorce. Systematic interpretation was then
applied to ensure coherence between related legal norms within the broader Indonesian
legal system, particularly between marriage law, citizenship law, and the principles of
Private International Law. Teleological interpretation was further employed to explore
the objectives and philosophical foundations underlying these norms, particularly in
safeguarding the rights of Indonesian citizens and addressing the vulnerable legal status
of refugees. In addition to interpretative analysis, this study applied deductive legal
reasoning within the theoretical framework of Private International Law. The major
premise consisted of general principles and doctrines of PIL, including the principle of
domicile (lex domicilii), qualification theory, and the public policy doctrine. The minor
premise concerned the concrete legal situation of divorce in mixed marriages between
Indonesian citizens and stateless Rohingya refugees. Through a structured deductive
process, conclusions were formulated regarding the determination of lex causae,
jurisdictional competence, and the appropriate resolution of disputes. The final stage
involved legal synthesis and construction, integrating statutory provisions, doctrinal
insights, and theoretical frameworks to formulate a coherent prescriptive legal model
addressing the normative gap produced by statelessness.

3. RESULTS AND DISCUSSION

3.1. Resolution of the Choice-of-Law Problem in Divorce Involving Stateless
Rohingya Refugees

The central juridical issue in divorce disputes arising from mixed marriages between
Indonesian citizens and Rohingya refugees lies in the determination of the applicable law
(lex causae). The complexity of this issue stems directly from the stateless status of the
Rohingya. In classical Indonesian Private International Law, personal status including
marriage and divorce—is traditionally governed by the principle of nationality (lex
patriae), which assumes the existence of a recognized sovereign state capable of
providing a personal legal system attached to the individual. However, in the case of
Rohingya refugees, such an assumption collapses entirely. Their exclusion under the
1982 Myanmar Citizenship Law results in the absence of recognized nationality,
rendering lex patriae inapplicable and creating what may be described as a normative
dislocation within Indonesian PIL (Arief Wicaksana et al., 2024)

The doctrinal shift from lex patriae to alternative connecting factors is not unprecedented
in comparative PIL scholarship. Many jurisdictions recognize domicile or habitual
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residence as equally legitimate connecting factors, particularly in cases involving
stateless persons or refugees. In this context, the principle of domicile (lex domicilii)
emerges as the most logical substitute. Since the marriage was celebrated in Indonesia
and the parties reside within Indonesian territory, the factual and legal nexus between
the dispute and Indonesian jurisdiction is substantial (Shoimah & Uyun, 2025). Domicile
in PIL functions as a territorial anchor, linking individuals to a legal order based on their
center of life and social integration rather than formal nationality. In cases involving
refugees, domicile assumes heightened importance because nationality is structurally
absent. Although refugee residence in Indonesia may formally be characterized as
temporary, the de facto permanence often extending over several years creates
sufficient factual stability to justify the application of Indonesian law.

It must be acknowledged, however, that refugee status presents doctrinal nuance.
Refugees are not immigrants with permanent residency permits; their legal stay is
transitional pending third-country resettlement. Critics may argue that applying lex
domicilii risks overextending domestic jurisdiction to individuals whose legal presence is
provisional. Yet PIL does not require permanent residence as an absolute condition for
domicile; rather, it requires a factual center of life. Where the marital home, children’s
upbringing, and economic activities occur within Indonesia, the territorial link is
sufficiently strong to legitimize Indonesian law as lex causae (Salsabila Putri Nadira et
al., 2025).

In practical judicial reasoning, the principle most frequently applied is lex fori the law of
the forum. Indonesian courts adjudicating divorce petitions naturally rely on national
legislation, namely the Marriage Law and, where applicable, the Compilation of Islamic
Law. The predominance of lex fori is grounded in pragmatic considerations: efficiency,
accessibility of legal norms, and enforceability of judgments. Judges cannot be expected
to apply a non-existent foreign law; thus, the shift from lex patriae to lex fori is not
merely pragmatic but structurally necessary.(Guglielmi et al., 2021) The legitimacy of
applying lex fori is further reinforced by the doctrine of public policy (ordre public), which
regards marriage and divorce as institutions deeply embedded in national moral, social,
and religious values. Even if a hypothetical foreign law were identifiable, it would likely
be subordinated to Indonesian public policy standards (Alvandi et al., 2024).

The combination of lex domicilii and lex fori effectively fills the normative vacuum.
Domicile provides an objective territorial connection, lex fori ensures procedural
coherence and enforceability, and public policy offers normative justification. Through
this tripartite reasoning, Indonesian courts maintain doctrinal consistency while adapting
to the exceptional circumstance of statelessness. This finding demonstrates that
Indonesian PIL contains internal adaptive mechanisms: the inability to apply lex patriae
does not paralyze the legal system but instead, through doctrinal flexibility and
hierarchical reasoning, redirects analysis toward domicile and forum law, ensuring legal

3.2. Legal Consequences of Divorce: Child Custody and Division of Joint
Property.

Once Indonesian law is established as lex causae, the legal consequences of divorce
must be analyzed under the framework of the Marriage Law and the Compilation of
Islamic Law. The stateless status of the Rohingya spouse does not negate the validity of
the marriage nor the rights and obligations arising therefrom. Indonesian courts treat

464



the dispute as substantively domestic, applying national legal norms to determine child
custody and property division (Antoni, 2025).

The determination of child custody is governed by the paramount principle of the best
interests of the child, embedded in Indonesian law and reinforced by international child
protection norms. Under the Compilation of Islamic Law, custody of children who are not
yet mumayyiz (under twelve years of age) generally rests with the mother, though this
presumption is rebuttable and subject to judicial evaluation of parental capability. The
Rohingya father’s stateless status does not automatically disqualify him from custody;
Indonesian law does not condition parental rights on nationality. However, practical
considerations inevitably influence judicial discretion, as refugee status may limit
mobility, employment stability, and long-term residence certainty (Daming & Ernawati,
2024). Courts must assess whether such limitations affect child welfare, and where
custody is granted to the refugee parent, custody orders must incorporate safeguards
such as residence conditions or periodic supervision—to guarantee child welfare. The
emphasis must remain on stability, continuity of education, and access to health services,
with judicial reasoning avoiding any discrimination that equates stateless condition with
parental incapacity.(D'Silva, 2021)

Concerning the division of joint property, Article 35 of the Marriage Law provides that
property acquired during marriage constitutes joint property (harta bersama), which
upon divorce must be divided equally unless otherwise agreed. The nationality or
statelessness of either spouse is legally irrelevant; the determining factor is the temporal
acquisition of assets during the marriage (Firdaus Kurniawan et al., 2024). Nevertheless,
practical enforcement challenges arise. Refugees frequently work in informal sectors,
making proof of financial contribution difficult; courts must therefore rely on equitable
assessment rather than rigid evidentiary formalism, with the doctrine of fairness
(keadilan) assuming particular significance in evaluating indirect contributions such as
domestic labor or caregiving. Asset liquidation may also pose administrative difficulties,
as stateless refugees often lack formal civil documentation, complicating ownership
registration. Thus, while de jure rights are guaranteed, de facto realization may require
administrative accommodation by relevant authorities. Public policy considerations
further operate to protect Indonesian citizens and children, ensuring that property
division does not undermine the economic security of dependents.

3.3 Citizenship Status of Children and the Prevention of Intergenerational
Statelessness

The most consequential issue concerns the citizenship status of children born from mixed
marriages between Indonesian citizens and Rohingya refugees. Law No. 12 of 2006 on
Citizenship adopts the principle of ius sanguinis, providing that children born to at least
one Indonesian parent automatically acquire Indonesian citizenship. This provision
serves a preventive function against statelessness (Fachrina et al., 2024). Where the
mother is an Indonesian citizen, the child unequivocally obtains Indonesian nationality
at birth regardless of the father’s stateless status; where the father is the Indonesian
citizen, the same principle applies. Divorce does not alter citizenship acquired by
operation of law, meaning children are legally insulated from inheriting the stateless
condition of their Rohingya parent.(Ansar et al., 2022)

Custody decisions do not affect nationality status; even if custody is awarded to the
refugee parent, the child remains under Indonesian jurisdiction. Courts must ensure that
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the child’s civil registration is complete and that birth certificates accurately reflect
citizenship status, as administrative coordination is crucial to prevent documentation
gaps. The absence of dual nationality further simplifies the legal position: since the
Rohingya parent lacks nationality, no competing citizenship claim exists, and the child is
exclusively Indonesian. This clarity strengthens legal certainty and administrative
efficiency. Through the Citizenship Law, the Indonesian state effectively interrupts
intergenerational statelessness, granting access to education, healthcare, employment,
and political participation, thereby demonstrating a commitment to human rights
principles within the domestic framework (Amisena, 2016).

The interaction between qualification (lex fori), domicile (lex domicilii), public policy
(ordre public), and citizenship law reveals a coherent doctrinal architecture within
Indonesian Private International Law. Although statelessness initially appears to create
a legal vacuum, the system contains adaptive mechanisms capable of resolving conflict-
of-laws dilemmas without sacrificing legal certainty or justice. Through the combined
application of domicile and forum law, Indonesian courts transform procedural
jurisdiction into substantive applicability, with public policy legitimizing this
transformation by grounding it in fundamental societal values, while citizenship law
protects children from inheriting vulnerability. Thus, the Indonesian legal system
demonstrates resilience and normative flexibility in addressing complex divorce disputes
involving stateless Rohingya refugees, highlighting the adaptive capacity of national
Private International Law to safeguard justice in situations marked by humanitarian
complexity and jurisdictional uncertainty(Nirmala Suci Paramesti et al., 2025)

4. CONCLUSION

Divorce in mixed marriages between Indonesian citizens and stateless Rohingya refugees
reveals the inapplicability of the nationality principle (lex patriae) in Private International
Law due to the absence of citizenship, creating a normative gap in determining the
applicable law. This study concludes that the gap is resolved through the substitution of
nationality with the principle of domicile (Ilex domicilii) based on the factual residence of
the parties in Indonesia, which in practice converges with lex fori, enabling Indonesian
courts to apply the Marriage Law and the Compilation of Islamic Law as lex causae. The
application of Indonesian law is further justified by the doctrine of public policy to ensure
legal certainty and protect national interests. Consequently, child custody is determined
according to the best interests of the child, joint marital property is divided fairly without
discrimination based on refugee status, and children born from such marriages
automatically acquire Indonesian citizenship under the ius sanguinis principle pursuant
to Law No. 12 of 2006. The novelty of this study lies in its systematic doctrinal
construction demonstrating how the convergence of lex domicilii, lex fori, and public
policy effectively resolves the normative dislocation caused by statelessness, providing
both theoretical clarity and practical judicial guidance. Although substantive legal
protection is guaranteed de jure, practical challenges in enforcement remain,
highlighting the need for stronger administrative and institutional support to ensure
effective access to justice for all parties involved.
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