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ABSTRAK

Eka Selvia Hari Pratiwi. 202010115145. Tinjauan Hukum Terhadap Peralihan
Kredit Pemilikan Rumah Melalui 7ake Over Di Bawah Tangan Tanpa
Sepengetahuan Kreditur”

Peralihan kredit pemilikan rumah melalui take over di bawah tangan tanpa
sepengetahuan kreditur adalah praktik yang sering terjadi di masyarakat. Praktik
ini terjadi dalam situasi di mana debitur pertama mengalami kesulitan keuangan
atau ingin segera melepaskan tanggung jawab kreditnya tanpa melalui prosedur
resmi. Dalam konteks ini, debitur pertama mengalihkan pembiayaan kredit kepada
pihak ketiga (debitur penerima fake over) tanpa melibatkan atau memperoleh
persetujuan dari kreditur (bank atau lembaga pembiayaan). Tindakan pembeli
yang mengalihkan kepemilikan rumah saat proses kredit belum selesai ke pihak
ketiga ini dapat menimbulkan masalah hukum apabila dalam proses peralihan take
over dilakukan tanpa sepengetahuan kreditur, seperti penahanan sertifikat serta
dokumen kredit lainnya oleh pihak kreditur jika proses angsuran telah selesai atau
pelunasan kredit dikemudian hari.

Penelitian ini bertujuan untuk meninjau aspek hukum dari praktik peralihan kredit
pemilikan rumah melalui fake over di bawah tangan tanpa sepengetahuan kreditur.
Praktik ini menimbulkan ketidakpastian hukum dan perlindungan hak-hak debitur
penerima take over. Metode penelitian yang digunakan adalah metode yuridis
normatif dengan pendekatan yuridis, konseptual, serta pendekatan kasus. Data
dikumpulkan melalui studi kepustakaan yang melibatkan berbagai sumber hukum,
termasuk undang-undang, buku, jurnal, dan pendapat ahli. Analisis dilakukan
dengan menguraikan teori kepastian hukum, perlindungan hukum, dan teori
perjanjian, serta mengkaji norma hukum yang berlaku das sollen dan praktik yang
terjadi di lapangan das sein.

Hasil penelitian menunjukkan bahwa praktik peralihan kredit pemilikan rumah
melalui take over di bawah tangan tanpa sepengetahuan kreditur tidak memenuhi
syarat peralihan kredit sebagaimana diatur dalam Pasal 1413-1424 KUHPerdata
tentang tata cara pembaruan utang. Selain itu, debitur penerima take over juga
tidak bisa mendapat perlindungan hukum karena hak-haknya tidak diakui oleh
kreditur. Praktik ini juga telah melanggar prinsip-prinsip dalam teori perlindungan
hukum yang mengharuskan adanya kepastian dan keamanan hukum bagi semua
pihak yang terlibat. Dalam praktik ini, perjanjian di bawah tangan yang dilakukan
antara pihak debitur pertama dan pihak ketiga tetap dapat diakui secara hukum,
sebagaimana mengacu pada syarat-syarat sahnya perjanjian. Akan tetapi, dalam
proses peralihan hak atas tanah dan bangunan kepada debitur penerima take over
tidak dapat dinyatakan telah beralih dikarenakan dalam praktik ini tidak
diterbitkan Akta Jual Beli oleh pejabat yang berwenang.

Kata Kunci: Peralihan Kredit, Take Over, Kepastian Hukum, Perlindungan
Hukum, Teori Perjanjian.
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ABSTRACT

Eka Selvia Hari Pratiwi. 202010115145. Legal Review of the Transfer of Home
Ownership Credit Through Take Over Under Hand Without the Knowledge of the
Creditor”

The transfer of mortgage loans through an underhand takeover without the
knowledge of the creditor is a practice that often occurs in the community. This
practice occurs in situations where the first debtor is experiencing financial
difficulties or wants to immediately release his credit responsibility without going
through official procedures. In this context, the first debtor transfers the credit
financing to a third party (takeover debtor) without involving or obtaining
approval from the creditor (bank or financing institution). The action of the buyer
who transfers ownership of the house when the credit process has not been
completed to a third party can lead to legal problems if the takeover transfer
process is carried out without the knowledge of the creditor, such as the
withholding of certificates and other credit documents by the creditor if the
installment process has been completed or credit repayment at a later date.

This research aims to review the legal aspects of the practice of transferring
mortgage loans through underhand takeover without the knowledge of the
creditor. This practice raises legal uncertainty and protection of the rights of the
takeover recipient debtor. The research method used is normative juridical
method with juridical, conceptual, and case approaches. Data was collected
through a literature study involving various legal sources, including laws, books,
Jjournals, and expert opinions. The analysis was conducted by elaborating the
theories of legal certainty, legal protection, and agreement theory, as well as
examining the applicable legal norms das sollen and the practices that occur in
the field das sein.

The results show that the practice of transferring mortgage loans through
takeover under the hands without the knowledge of the creditor does not meet the
requirements for credit transfer as stipulated in Articles 1413-1424 of the Civil
Code concerning debt renewal procedures. In addition, the debtor receiving the
takeover also cannot get legal protection because his rights are not recognized by
the creditor. This practice has also violated the principles in the theory of legal
protection which requires legal certainty and security for all parties involved. In
this practice, the underhand agreement made between the first debtor and the
third party can still be legally recognized, as it refers to the legal requirements of
the agreement. However, in the process of transferring land and building rights to
the takeover recipient debtor, it cannot be declared to have been transferred
because in this practice a Sale and Purchase Deed was not issued by the
authorized official.

Keywords: Credit Transfer, Take Over, Legal Certainty, Legal Protection,
Agreement Theory.
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