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ABSTRAK

Kehadiran MK dibutuhkan untuk mendukung kelangsungan aktivitas
negara hukum Indonesia, khususnya di bidang peradilan atau tepatnya hak uji
materiil UU terhadap UUD 1945. Karena dalam hal ini MK bertindak sebagai
pengontrol pelaksanaan terhadap aturan konstitusional. Dalam hal uji materiil UU
terhadap UUD, John Marshall menyatakan bahwa apabila suatu UU dinyatakan
bertentangan dengan konstitusi, maka UU tersebut harus dibatalkan. Selain itu,
Hans Kelsen juga menyatakan bahwa keberadaan MK sifatnya pasif terhadap
legislasi, atau sebagai negative legislature. Akan tetapi dalam prakteknya, MK
tidak selalu bertindak sebagai negative legislature. Dalam beberapa perkara yang
telah ditanganinya, MK menyatakan dalam putusannya sebagai positive legislature,
dengan menambahkan atau membuat norma hukum baru, dengan alasan akan
tuntutan hukum yang hidup pada saat itu. Dari sini terlihat jelas inkonsistensi yang
dilakukan MK dalam menjalankan tugasnya, mengingat dengan wewenang MK
yang sejak pertama kali dibentuk sebagai negative legislature, dan juga terkait

judicial review sendiri yang sifatnya hanya membatalkan UU.

Kata Kunci: Mahkamah Konstitusi, Judicial Review, Negative Legislature, Positive

Legislature.
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ABSTRACT

The presence of the Constitutional Court is needed to support the continuity
of the activities of the State of Indonesian law, especially in the field of justice or
the right to judicial review of the law against the 1945 Constitution. Because in this
case the Constitutional Court acts as controller of the implementation of the
constitutional rule. In the case of judicial review of the law against the Constitution,
John Marshall states that if a law is declared contrary to the constitution, then the
law shall be canceled. In addition, Hans Kelsen also stated that the existence of the
Constitutional Court is passive to legislation, or as a negative legislature. In
practice, however, the Constitutional Court does not always act as a negative
legislature. In several cases it has handled, the Constitutional Court has stated in
its decision as a positive legislature, by adding or making new legal norms, with
reason due to the living lawsuits at the time. From this it is clear that inconsistency
made by the Constitutional Court in carrying out its duties, considering with the
authority of the Constitutional Court which has since been established as a negative

legislature, and also related to judicial review which is only cancel the law.

Keywords: Constitutional Court, Judicial Review, Negative Legislature, Positive

Legislature.
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